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SOME STRAY THOUGHTS OF A FEDERAL JUDGE 
ON OUR PATENT SYSTEM AND ITS 
OPERATION* 


Jupce Evan A. Evans 


I regretfully announce that what I have to say has been reduced 
to writing. I have done so only because I thus proceed more rapidly. 
Your time and leisure are involved. I have some ideas about the 
patent system and patent practice which I wish to state—I shall 
speak in a somewhat old role, as an advocate. 

My desire is to provoke thought. I do not ask nor expect entire 
agreement from you. If I can awaken thought which will later lead 
te discussion, I will be satisfied. And I am indifferent whether your 
reacation be partially or wholly dissentious or assentatious. 

I am informed that there are attorneys present tonight who do 
not qualify as patent lawyers. I hope so. They are general prac- 
titioners who do not specialize in any particular field. I once belonged 
to that group. We were, to state it meditatively, lawyers who worked 
for our living. I am glad you are here because I am less awed, less 
scared, to speak to a group of specialists with you running inter- 
ference. 

This fall I joined in a request that the Wisconsin Bar Association 
create a patent committee, which has been done. I urged there and 
I urge here, the Patent Bar to include the general practitioner at its 
more important meetings. Both of you have lost by too much isola- 
tionism. You have not sufficiently collaborated. Not only have you 
been the losers of business, to say nothing of the fees, which used 
to interest lawyers as I remember, but the public has lost its most 
informative interpreter in the person of the general lawyer. . More- 
over, the Patent Bar has lost the liberalizing influence of a body who 
are nearer to the general public and who better understand the reasons 
for the hostility and criticisms which have gathered and are gathering 
in ever darker clouds on the Patent Bar’s horizon. This hostile 
tendency, which has grown during the past decade in some quarters, 





* An address before the Patent Law Association of Pittsburgh on December 
13, 1944. Although this address was intended for patent lawyers and is concerned 
with patent law, the editors believe it to be of general interest because it reveals 
the fundamental policy of our patent laws and is significant on current social 
and economic policy. In an endeavor to make it of greater interest and value to 
general practitioners, footnotes have been appended under the direction of editors, 
including cases decided since the address was delivered. 
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may presage high winds and devastating downpours for the members 
of the Patent profession. 

Someone must carry the message to Garcia. If informed and con- 
vinced that the cause is just, the Patent Bar can find no ally so 
effective as the general practitioner. As the situation exists today, 
I doubt if the general practitioner has any interest in, or is sympa- 
thetic to, the cause, the dilemma, or the appeal of the patent pro- 
fession. I fear the Patent Bar Associations have been too independ- 
ent. You have not given adequate consideration to the public. Yours, 
to be frank, could hardly be called an altruistic organization. 

I am a firm believer in the patent system. I believe it has worked 
to the Nation’s benefit in the past. It may have been, and perhaps 
is today, abused. But its benefits heavily outweigh its disadvantages. 

Three distinct and disassociated reasons I advance for this con- 
clusion. 

In my opinion the policy of rewarding the inventor and the dis- 
coverer has resulted in an increase in inventions and discoveries 
which have improved living conditions among, and promoted the 
health of, the American people. I am not prepared to say that the 
patent system has been the sole, nor even the major, cause of the 
development of those inventive qualities of which we, as a people, 
so frequently and proudly boast. I feel certain, however, it has con- 
tributed materially, and has promoted inventions and discoveries of 
great value to humanity. 

That inventions and discoveries of the patentable class are bene- 
ficial to mankind is, I take it, not debatable. This being so, it follows 





*In accordance with Executive Order No. 8977 of December 12, 1941 (Fed. 
Reg. Dec. 17, 1941; Vol. 6, No. 244) the National Patents Planning Commission 
studied The "American Patent System and their first report was submitted to 
Congress by the President on June 18, 1943. At page 1 of this report the Com- 
mission said: 

“The basic principles of the present system should be preserved. The system 
has contributed to the growth and greatness of our nation; it has— 

1) Encouraged and rewarded inventiveness and creativeness, producing new 
products and processes which have placed the United States far ahead of other 
countries in the field of science and technological endeavor; 

2) Stimulated American inventors to originate a major portion of the 
important industrial and basic inventions of the past 150 years; 

3) Facilitated the rapid development and general application of new dis- 
coveries in the United States to an extent exceeding that of any other country; 

4) Contributed to the achievement of the highest standard of living that 
any nation has ever enjoyed; 

5) Stimulated creation and development of products and processes neces- 
sary to arm the Nation and to wage successful war; 

6) Contributed to the improvement of public health and public safety; and 

7) Operated to protect the individual and small business concerns during 
the formative period of a new enterprise. 
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that any influence which promotes the play of inventive qualities and 
acts as an incentive thereto, is desirable. 

My second conclusion is that the patent system has made it pos- 
sible for us to compete in the markets of the world, notwithstanding 
the cheap labor of foreign countries. And this has been accomplished 
without sacrificing our high standards of living. In fact, we have 
been able to meet the competition of cheap foreign labor successfully 
and at the same time, increase our demand for skilled labor at home. 
We have actually raised the standard of living in the United States. 

So believing, I find it hard, in fact impossible, to avoid the con- 
clusion that without the advantage of inventions and discoveries, we 
would fail to successfully meet the competition of cheap labor in the 
foreign markets. We would either lose the business or be compelled 
to reduce the wages of our laborers. 

If foreign trade be essential to our continuing prosperity, and 
I believe it is, then we must meet cheap labor competition. This we 
can do, successfully, with our only weapon—invention, which in the 
last analysis means ever-improving machinery and methods or pro- 
cesses of manufacture. 

Finally, and for a third reason, I favor the patent system because 
it has helped us to successfully wage this war.? This last reason has 
not heretofore been a considered influence in my appraisal of the 
advantages of our patent system. Today, however, it assumes its 
position as a powerful and persuasive reason for my deliberate judg- 
ment. 

The evidence, it seems to me, pays overwhelming tribute to the 
inventive qualities of our people. Our mastery, in this war,—on sea, 
in the air, and on the land,—-all bear the mark of this creative, in- 
ventive ability. In the factory, in the shop, on battleship, in air- 
planes and in those characteristics displayed by our citizen soldiers 
when confronted by new and baffling obstacles, it appears. This 
evidence is overwhelming. In fact, it is conclusive. This. phase of 
our study could legitimately cover a series of lectures or a whole 
volume. I will not undertake to cover it this evening. 





* At page 2 of the National Patents Planning Commission Report supra note 1 
the Commission stated as follows: 

“The outcome of this war, more than any previous war, will depend upon 
continuous superiority in science and invention. Never before has there been such 
a free exchange of scientific and technological knowledge, and products of inven- 
tion between our industrial concerns, our research laboratories, and our own Gov- 
ernment, and between our Government and our Allies. Such a liberal and com- 
plete exchange of scientific information and the secrets of individual laboratories 
could not have been possible without the reassurance of the protection afforded 
by the Patent system.” 

















480 WISCONSIN LAW REVIEW [Vol. 1945 


In the last analysis we must, each for our selves, weigh the evi- 
dence and make conclusions therefrom, and decide whether our suc- 
cessful war activities may be traced directly, in part at least, to our 
inventions and discoveries. We may disagree, as to the extent they 
have so contributed. But that they have been a factor, and no small 
factor, in bringing about this result, I believe, and shall assume, all 
intelligent Americans so believe. In other words, the inventive quali- 
ties and traits of our people encouraged for over a century by our 
patent laws, may well point with something more than pride to their 
part of our success in this war’s efforts. 

Some years ago and shortly before the First War, I had posed 
to me a few questions over which I long pondered. Their answer 
confirms the conclusion I have just expressed. 

I was asked, “What three countries have, in the last century, made 
the greatest advance in sciences, in the arts, and in commerce?” 
Unhesitatingly I answered, “The United States, England, and Ger- 
many.” All of you agree with me—do you not? 

Then came the second question,—‘In what countries of the world 
have thoroughly developed patent systems been established?” Again, 
the answer, “United States, England, and Germany.”’ What deduc- 
tions must we draw from these cold facts of history. 

Since then we have been through a World War—a world trade 
crash, and the boundaries of many countries have been changed. 
We are in the midst of a second war. Yet it is interesting to ask and 
answer the next set of questions. “What six countries are the most 
backward in science, in the arts, and in commerce?” Then add this 
further query, “Has any one of them a patent system?” “Does any 
one of them in any way encourage the inventor or discoverer for 
what he has done for the people of his country?” History answers, 
“NONE.” 

I want you to ponder over these questions and the answers you 
make to them. 

Should we attribute the advance or the failure to advance to causes 
other than to the presence or absence of patent laws? Answer. I 
think we might. We must recognize the peoples themselves, their 
history, their traits—all their background—are involved in the cor- 
rect answer to this query. Yet conceding that the patent system is not 
entitled to all the credit, can we deny to it a fair share in the results 
which so outstandingly appear? In the face of such overwhelming 





*See Chicago Steel Foundry Co. v. Burnside Steel Foundry Co. 132 F. (2d) 
812, 816 (C.C.A. 7th, 1943). 
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evidence, we might as well deny the advantages of education itself. 

Why then, you may ask, are you talking about our patent system? 
Does it need improvement? Change? 

I have given the foregoing reasons only to justify the conclusion 
that the system should be retained. It ‘by no means follows that 
because a system is fundamentally sound and highly desirable, it 
could not, or should not, be improved. I think our patent system may 
be improved, and I now approach proposed changes, which is the 
heart of this discussion. 

I believe the substantive patent law can be strengthened and im- 
proved in several respects. I will speak of two. 

The law should be made clear, by amendments to the statute, if 
necessary, that inventions resulting from the efforts of more than 
one inventor should not fail of patent protection, other necessary 
facts appearing, simply because more than one person participated 
in their production. I refer of course to the possible consequences of 
the law as announced in the opinion of Judge Arnold in Potts v. 
Coe.* . 

Second, I believe that patents should reward the efforts of dis- 
coverers who make discoveries which in some courts fail because 
they are allegedly the discoveries of a law of nature. It is not that 
I believe the law, as today prevailing, condemns all discoveries which 
may be loosely called a law or principle of nature. But I do not 
believe our patent system will fulfill its purpose until and unless Con- 
gress expressly provides that discoverers, like inventors, are entitled 
to patent protection, even though their discovery is in the application 
of a law of nature to a new use. I would like to eliminate doubt. 
Congress can settle the question. Congress has used the words 
“invented or discovered’® indicating they are not synonymous. But 
it could put all doubt at rest. The law should be amended so that 
all doubt is eliminated. 

I will take up the first proposal. 

In his opinion which represented the united judgment of three 
able judges, Judge Arnold said in Potts v. Coe, supra: 


‘“k * * patents are not intended as a reward for a high- 
ly skilled scientist who completes the final step in a technique, 





*140 F (2d) 470 (1944). Motion to vacate and withdraw previous opinion 
denied in 145 F. (2d) (C.A. Dist. of Col. 1944). The Court of Custom and Patent 
Appeals takes a much broader view of invention as indicated by the case of in re 
Shortell, 142 F (2d) 292 (1944). There the court in effect held that invention is 
presumed if not obvious to those skilled in the art. No distinction between indi- 
vidual and corporate inventions is drawn. 

*US.C., title 35, $31. 
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standing on the shoulders of others who have gone before him. 

By the same token they are not intended as a reward for the 

collective achievement of a corporate research organization. 

Today routine experimentation in the great corporate labora- 

tories can produce results beyond the imagination of twenty 

years ago. But such contributions to industrial art are more 
often than not the step by step progress of an entire group, 
not the achievement of an individual. Such an advance is the 
product not of inventive ability but of the financial resources 
and organizing ability of those who operate the laboratories.” 

“* * * Thus neither the result of great industry in ex- 
perimental research nor the successful product of a gradual 
process of experimentation over a period is invention. Rou- 
tineering, even by the most highly trained specialists, step by 
step improvements, the carrying forward of a new and more 
extended application of the art, are not invention.” 

Keeping in mind that patents are not granted to reward inventors 
or discoverers but solely to encourage efforts which will benefit man- 
kind, it seems both strange and illogical to approach the question as 
though only the individual and a patent grant are involved. It is 
benefit to the public that is the basis of patent grant legislation. It 
should be repeated and emphasized that the theory of our system 
whereby a Government patent is granted to one who has produced 
a patentable invention is, for the sole purpose of encouraging others 
‘to make contributions that the public may be benefited. The benefit 
to humanity has always been the goal, the final objective, of the 
patent system. 

Alas, patent counsel have too often stressed patentee’s rights, 
their origin, their nature; they have spoken only of patentee’s prop- 
erty interests in patent grants, etc. That may be natural, and to an 
extent, is supported by logical reasons. But counsel are speaking 
to deaf ears when they talk only of patentee’s property rights. All 
eyes are centered on the one great objective, benefit to man which 
comes through encouragement to those whose efforts benefited man- 
kind. 

So approached, why should the grant of a patent depend upon 
whether one individual brought it forth alone, or two labored in the 
vineyard? The query should be, What was accomplished? Just why 
should we close our eyes to realities? I believe the most effective 
inventions are today worked out in large groups. Both in large 
laboratories and in universities is this work done. Why should there 
be a distinction between individuals? Should reward not follow 
benefits to mankind? In order to avail himself of the patent laws, 
should one researcher shut himself off from his fellow researchers? 
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Shall each researcher, working, say, in the cancer research labora- 
tory, withhold from all others the result of his studies? If so, then 
we have adopted a policy which discourages and perhaps defeats 
what all agree is desirable, namely, inventions and discoveries. 

Are we interested in getting benefits for the public or are we to 
split hairs over definitions of statutory terms and hold only the lone 
worker shall be rewarded for his contributions? 

I can not believe that the spirit of our patent system contemplates 
any such refinement of distinction. I do not know whether the law 
as announced in this opinion in the Potts case will become the law of 
the land. That decision was pronounced by three judges who con- 
sidered the case carefully and had the benefit of a second argument. q 
Judge Arnold is an outstanding, progressive-minded jurist. The a 
chances of it becoming the law of the land are problematical. If it 
does receive acceptance from the Supreme Court, then the hardest 
blow the patent system has received will have been struck. 

Until it receives such approval I will continue to believe, as I said 
in an opinion a few years back, when endeavoring to justify the 
rejection of the flash of genius test—“Our interest is in the child, 
not in how or where it was born, or who were its parents.””® 

Because of the doubt as to the final outcome, I think the law 
should be amended so as to make it clear that inventions are not to 
be denied patentability because a plurality of individuals participated 
in producing them. The law should be amended so that any one of % 
the producers may file the application and provision should be made i 
for the hearing and disposition of disputes over the contribution of 
each of the alleged collaborators. 

I would even go further and allow the applications to be sworn 
to by an assignee of the inventor, provided he is a citizen of the 
United States. 4 

Laws of Nature. I now turn to the second matter wherein the F 
patent law might be improved. A decision has recently been an- f 
nounced and quite as suddenly withdrawn,—Vitamin Technologists i 
v. Wisconsin Foundation," which brings the question to a prominence ; 
that tolerates no avoidance. I refer to the ruling, quite old in text . 
and in the speech of thoughtless patent lawyers, but only when hard 4 
put in their efforts to defeat a notable discovery, which denied 





“Chicago Steel Foundry Co. v. Burnside Steel Foundry Co., 132 F (2d) 812. 
818 (C.C.A. 7th, 1943). 

"146 F. (2d) 941 (C.C.A. 9th, 1945). The original opinion of Nov. 24, 1944 
is amended in this opinion. Certiorari was recently filed with the Supreme Court 
of the United States. 
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patents to patentable discoveries because, so it is said, the discovery 
was merely a new application of an old law of nature. In the case 
of Dennis v. Pitner™ the court of which I am a member, reached the 
conclusion opposite to that announced in the Vitamin case. In our 
case the majority opinion tried to lay down the rule which would 
grant protection to that vast number of researchers who work in the 
field of science, particularly chemistry, and are constantly contribut- 
ing to the benefit of many by discoveries which have been outstanding, 
and yet under the rule announced in the Ninth Circuit, would be 
condemned as unpatentable because they are but the adaptation of a 
law of nature, 
I think I can state my position by quoting from our opinion: 


“Emphasis must be placed upon the words ‘invented or 
discovered’—‘new and useful’—‘art, machine, manufacture, or 
composition of matter.’ 

“Tt is true that an old substance with newly discovered 
qualities possessed those qualities before the discovery was 
made. But it is a refinement of distinction both illogical and 
unjustifiable and destructive of the laudable object of the stat- 
ute to award a patent to one who puts old ingredient A with 
old ingredient B and produces a curse for ailment C, and deny 
patent protection to one who discovers that a simple and un- 
adulterated or unmodified root or herb or a chemical has in- 
gredients or health-giving qualities, hitherto unknown and un- 
foreseen. 

“* * * A chemist who had spent much time and experi- 
mented long, found that high heat caused the molecules of oil 
to crack or divide and a larger amount of gasoline from a given 
amount of crude oil was obtainable. Another researcher was 
not satisfied with the percentage or quality. He finally experi- 
mented more and discovered that by heating 250 degrees higher 
the remaining crude oil would crack again. Is he to be denied 
the protection which the Congress intended he should receive 
because his discovery was merely that of a principle of nature? 
Such was not the purpose or the plant of the Congress that 
enacted the patent law in 1790. 

“The statements, ‘The laws of nature,’ ‘the principles of 
nature,’ ‘the fundamental truths,’ etc., are not patentable, have 
been oft repeated but seldom understandingly used. They have 
led to misunderstanding and much confusion, not limited to 
members of the bar. In fact, the words ‘laws of nature,’ ‘prin- 
ciples of nature,’ and ‘fundamental truths’ are all words of 
broad and elastic meaning and are frequently used carelessly 
and without any attempt at refined distinctions. 

“In fact, they have not been legally defined or defined with 





106 F. (2d) 142 (1939). 

















such accuracy as to permit of wide or safe application. Like 
the term ‘aggregation’ they have been invoked indiscriminately 
by members of the patent bar to cover many kinds of defenses 
and often when counsel are desperately searching for even a 
paper defense. They are thus used as somewhat synonymous 
with ‘general principles.’ 

“Obviously, there are operations of the law of nature which 
are not patentable. On the other hand, there have been dis- 
coveries made in the scientific field which in a sense are phe- 
nomena of old and well-known products which cannot, have 
not, and never will be properly described as laws or principles 
of nature.” 


I am not speaking of the outcome of the California case nor of 
the insecticide case, but I do feel what I said in the insecticide case 
represents the true spirit and purposes of our patent law. I would 
like to discuss the question further, but I must proceed. 

What I believe is necessary is this;—Make clearer what was 
intended by Congress in the first instance when it spoke of a person 
who had “invented or discovered any new machine, new art, * * 

*.”” We should recognize and emphasize the distinction between 
invention and discovery and give full effect to both. In other words, 
doubt and uncertainty should be eliminated and the reward which has 
for its object other inventions should give full credit to the benefits 
which come from discoveries. The word “discovered” should be 
given a separate significance and equal to “invented”. 

In concluding my observation on these two phases of uncertain 
patent law, let me say again that two fatal and effective blows will 
be struck at the patent system as it exists today if the Potts v. Coe 
decision be finally accepted as the law of the land, and if scientists 
are denied patent protection when their discoveries are a discovery 
of a new application of a law of nature. 

Congress should be asked to meet these holdings by authorizing 
the grant of a patent to two or more who make a discovery—under 
circumstances which, but for the said rule, would be patentable. 
Second, the discovery of a new use of an old principle, or law of 
nature, should be entitled to patent protection as fully as if it were 
a new combination of old elements. 

Thus far I trust have your favorable reaction to my recommenda- 
tions. 

I now come to criticism of the existing state of the patent laws 
and practices thereunder, which you may receive less favorably,— 
even with hostility. I shall divide them into groups. (1) Those that 


July] THOUGHTS ON OUR PATENT SYSTEM 485 














486 WISCONSIN LAW REVIEW [Vol. 1945 


deal with the substantive law. (2) Those that fall under the head 
of practices. 

Aliens. In the first named group I shall deal with patents to aliens. 
Here I have two proposals. 

I first suggest that no patent be granted to an alien or the assignee 
of an alien.® 

If this be not accepted, I recommend that all patents granted to 
aliens or their assignees shall be restricted and limited as are patents 
granted under the patent laws of the country of which the alien is a 
subject. For example, English patent grants are not exclusive. Then, 
too, they expire from a date marking the first application in the 
United States or in England. They call for renewal payments by the 
patentee, increasing each period. Patents granted by the United 
States to subjects of Great Britain should be limited likewise. 

But I am opposed to granting patents to aliens or their assignees 
altogether. I am opposed for two reasons. First, a financial one. 
What value is an American patent in any foreign country save Eng- 
land or the British Empire. Frankness must mark our discussions. 
English courts we can rely on. But English royalties to American 
patentees are small compared to the royalties the Americans, who 
are luxury spenders, pay the English patentees. 

In France, a patent is not worth the cost of acquiring it. The 
French people do not run to research. They are not an inventive 
people. They have never enjoyed a highly developed Patent System. 
Their judiciary does not arouse confidence. It is no exaggeration to 
say the French Patent System has not been helpful, either to the 
French or the foreign inventors. 

For thirty years, patents to our inventors have been worthless in 
Germany. The German perverted sense of justice is now applied to 
American patent holders in the same manner as is practiced by them 
in other fields. The value of a patent in any foreign nation, and this 
applies to the aliens’ United States patent, depends upon the in- 
tegrity and character of the courts of that country. Justice in Ger- 
man courts is a mockery. 

In considering the subject of patent grants generally, I believe 
that granting patents to aliens violates the purpose and the motives 
which prompted the Founding Fathers when they provided for the 
reward of inventors and discoverers. I doubt if Congress in 1791 
intended to grant a thing so abhorrent as a monopoly, to an alien. 
Here I admit I use the word “monopoly” loosely and as including 


*The United States Patent Act of 1793 provided that no one but a citizen 
could receive a patent. This was the law until the Act of 1836. 
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monopoly breeding instrumentalities and also assume that away back 
in 1791 the Americans were as hostile to monopolies as they are today 
or as they have been in our generation. 

I also wish you to give serious consideration to still a third pro- 
posal. I suggest that the United States exercise its discretion as to 
patent grants when dealing with different countries. For example, 
we might deal with England, Canada,- Australia, and yet not with 
Germany. Just why should we encourage Germany to rebuild its 
war and other factories at our expense? That is what we did from 
1918 to 1940. And much of it was accomplished through royalties 
and other tributes on patents granted by the United States to German 
scientists and inventors. The United States patent system has been 
a rich and ever richer gold mine for German inventors and indus- 
trialists for the past seventy-five years. We have created and de- 
veloped German industries. We have been exploited to the limit. 
Even under normal conditions and before the First World War, a 
German patent on an American invention was not worth one dollar 
to every hundred dollars the United States citizens paid the same 
German inventors on inventions protected by American patents. I be- 
lieve that royalties and profits paid by the United States citizens to 
the distributors of Bayer’s Aspirin alone, were more than all the 
royalties and profits collected by American inventors from the Ger- 
man people for all times. 

If we denied patents to aliens, then part of the abuses of the much 
discussed, and mostly cussed, cartels would be eliminated. I am not 
here attacking all cartels. J am not prepared to say they should all 
be condemned. On the other hand, I cannot justify the abuses which 
have grown up under, or are an inevitable part of, the operation of 
some cartels. And of course, no one can deny that a good American 
patent makes abuse of an international cartel system possible or at 
least easier to effectuate and harder to avoid or overcome. 

Damages or Lost Profits. I favor the abolition of the now in 





*See U.S.C., title 35, §§70, 67. 
After a court has determined a patent to be valid and infringed the liability of 
the infringing party is established under the above statute in one of three ways: 
1. By the profits the infringer earned from the infringement. Rubber Co. 
v. Goodyear, 76 U.S. 788, 19 L. ed. 566 (1869). 
2. By damages determined by a loss of profits or sales to the patentee. 
Bemis Car Box Co. v. J. G. Brill Co. 200 F. 749, 765 (C.C.A. 3rd, 1912). 
3. By a reasonable royalty. U. S. Frumentum Co. v. Lauhoff, 216 F. 610 
(C.C.A. 6th, 1914). 
The practice commonly followed is to take testimony in the accounting on all 
three ways of determining liability. The court upon conclusion of the accounting 
may determine which is the most equitable measure of damages between the 


parties. 
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force, law of damages, which include lost profits.° The rule holding 
an infringer liable as a trustee ex maleficio, may be theoretically 
sound. But it is not workable nor practicable and is used by plain- 
tiffs and their councel to beat and bludgeon a competitor until he, 
or it, be exterminated. It is not damages that is sought, but the 
extermination of a competitor. 

Damages should be limited to reasonable royalties,!! with exem- 
plary damages up to three times actual damages where infringement 
is wilful.!* Also, officers and directors should be made liable for 
exemplary as well as for compensatory damages, if infringement be 
wilful and deliberate. 

References.'* As an auxiliary of this same recommendation, I be- 





* Lost profits are discussed in Bemis Car Box Co. v. J. G. Brill Co. 200 F. 749 
(C.C.A. 3rd, 1912) as follows: 

“.. . the general principles is established that the owners of a patent whose 
business is established, successful, and well equipped may recover from an in- 
fringer in an action at law the profits he would probably have made on sales of 
the infringing device, and those profits are determined by the average profits made 
by plaintiff during a reasonable period.” 

Thus lost profits (item 2 of note 9 supra) are determined from the patentee’s 
records. The usual procedure followed is to compute the profits earned by the 
infringer (item 1 of note 9 supra) and also the lost profits or damages accruing 
to patentee through loss of sales. The court then generally allows recovery of the 
larger amount. 

“A reasonable royalty is an amount fixed that might have been agreed upon 
as a royalty by the parties at the time the infringement commenced. The authori- 
ties strongly support this method of determining recoverable damages. See U.S. 
Frumentum Co. v. Lauhoff, 216 F. 610, (C.C.A. 6th, 1914); Merrell Soule Co. v. 
Powdered Milk Co. 7 F. (2d) 297 (C.C.A. 2nd, 1925); Malleable Iron Kange Co. 
v. Lee, 263 F. 896 (C.C.A. 7th, 1920). 

The view has been expressed, however, that a reasonable royalty is no more 
than a compulsory license. Thus it has been urged that if an infringer has to pay 
only the royalty that he would have paid if he had entered into an agreement 
with the patentee without anything more, then the infringer will not attempt to 
ascertain whether there will be likelihood of infringement or attempt to avoid 
infringement. 

In Filer and Stowell Co. v. Diamond Iron works, 270 F. 489, 490 (C.C.A. 
7th, 1921) it was held that in order for the plaintiff to receive an award of in- 
creased or treble damages he must prove that the infringement was wilful or 
deliberate. In A. Mecky Co. v. Garton Toy Co. 277 F. 507, 513 (U.S.D.C. Wis. 
1921) reasonable royalty and wilful infringement are carefully discussed. The 
court said: 

“What would be or is a reasonable royalty? This question, after all, should 
be determined very much in the manner of determining reasonable or market 
value in any buying or selling situation. The circumstances of defendant’s wilful 
infringement ought not therefor, to enter into a determination of reasonableness. 
The statute (U.S.C. title 35, Sec. 70, supra) evidently contemplates that damages, 
once fixed, may in the contingency of wilfulness be enhanced, if the court, in its 
discretion sees fit to do so.” 

See, Rule 53, Rules of Civil Procedure for the District Courts of the U.S. 

For general information on references to masters see Gotham Silk Hosiery Co. 
v. Artcraft Silkk Hosiery Mills, 147 F. (2d) 209 (C.C.A. 3rd. 1945); Computing 
Scale Co. v. Toledo Computing Scale Co. 279 F. 648 (C.C.A. 7th, 1921), Cert. Den. 
257 U.S. 657). 
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lieve references to masters should be abolished. In fact, I would not 
permit references to masters, either for trial of the merit issues, or on 
accounting, in a patent suit, and I would require the district judge, 
in addition to making findings, to briefly state his reasons for his 
decision. This may require more judges. What if it does? What- 
ever the consequences, I would not permit references to masters in 
patent suits. Of course the law does not in my opinion now permit 
references save on the accounting issues. Alas, the law is not fol- 
lowed. 

I cannot believe that a master who comes into the case to hear 
the accounting knows as much as the judge about the value, the 
merits, or the scope of the patent. He cannot therefore perform his 
duties with the same ability as the judge who heard the suit. 

But there is another reason why we should avoid references. It 
is a practice of too many of the patent bar to which I now refer. 
You toy with the masters. Hearings which I believe could and would 
be completed in less than a week, by the court, take months. 

The master too often gives you too much rope. You roam about 
in too large a circle. The result—deiay and increased costs. No 
other litigation is so long drawn out or so expensive. But there 
comes a time when the master no longer toys with you. That is when 
he presents his bill for services,—when he adds the bill for his sten- 
ographer. The shoe is then on the other foot. 

Recently I had a complaint referred to me. It was in a patent 
accounting. Complaint had been first made to Congress. A reference 
to a master was made by a judge long since dead. The accounting 
before this master had been going on for eleven and a half years. 
Only one side had been heard, yet counsel assured me that they had 
been diligent. The investigation led to a closing of the master’s 
hearing. His fees were $101,000, besides stenographer’s charges. 

References in all patent suits should be abolished. Recovery of 
lost profits should be out. Only damages, measured by reasonable 
royalties should be recoverable. Treble damages should be recover- 
able where exemplary damages are allowed. 

Declaratory Degrees.* As a corollary to the last contention, I 





“The Declaratory Judgment Act, 48 Stat. 955, Judicial Code, 3274d, 28 
U.S.C.A. 3400 has become an important instrument in allowing one who desires 
to challenge the validity of a patent to take the initiative and commence action 
thereon and on the question of infringement. One of the outstanding cases on the 
subject is E. Edelmann & Co. v. Triple-A Specialty Co. 88 F. (2d) 852, 854 
(1937). There the Seventh Circuit Court of Appeals stated: 

“The Declaratory Judgment Act merely introduced additional remedies. It 
modified the law only as to procedure and, though the right to such relief has 
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would widen the field which permits suits for declaratory decrees— 
so that one who in good faith believes the patent to be invalid, may 
have the question litigated without being destroyed by the fire which 
his infringements kindle. He should be permitted to join adversely 
interested parties as defendants, andwoid a multiplicity of suits. 
Exclusive Grants.® I believe all patent licenses should be ex- 
clusive for five years and thereafter, non-exclusive. In other words, 
anyone desiring a license after the patent has been issued five years 
shall be entitled to a license if he shows to a department to be created 
in the Patent Office, that he is financially responsible will give a bond 
to pay royalties, which shall be then fixed by the Patent Office. 
As a matter of fact, I do not believe terms or contests will be many 
if the statute be enacted. But the non-exclusive feature is the impor- 
tant change—the debatable issue. Whether the exclusive period 
should not be six years instead of five, is a matter of doubt with me. 
Proceedings in Patent Office. I recommend that patent applica- 
tions and proceedings in the Patent Office be open to the public.® 
All hearings shall be public. My idea is that we will thereby perhaps 





been in some cases inherent, the statute extended greatly the situations under 
which such relief may be claimed. It was the congressional intent to avoid 
accrual of avoidable damages to one not certain of his rights and to afford him 
an early adjudication without waiting until his adversary should see fit to begin 
suit, after damage had accrued. But the controversy is the same as previously. 
Heretofore the owner of the patent might sue to enjoin infringement; now the 
alleged infringer may sue. But the controversy between the parties as to whether 
a patent is valid, and whether infringment exists is in either instance essentially 
one arising under the patent laws of the United States. It is of no moment, in 
the determination of the character of the relief sought, that the suit is brought 
by the alleged infringer instead of by the owner.” 

“The subject of exclusive grants or compulsory licenses has received con- 
siderable attention from Congress and the Bench and Bar for a number of years. 
In the case of Hartford Empire Co. et al v. United States, 65 Sup. Ct. 373, 389 
(1945) the Supreme Court said: 

“Congress was asked as early as 1877, and frequently since, to adopt a system 
of compulsory licensing of patents. It has failed to enact these proposals into law. 
It has also rejected the proposal that a patentee found guilty of violation of the 
anti-trust laws should be compelled as a penalty, to license all his future inven- 
tions at reasonable royalties. The Temporary National Economic Committee 
recommended congressional adoption of such a system but Congress took no 
action to that end.” A similar comment was made by the Supreme Court in 
Special Equipment Co. v. Coe, 65 Sup. Ct. 741 (1945). Also see an excellent 
discussion of compulsory licensing by W. E. Crawford in Etecrricat ENGINEERING, 
January 1943, pages 10-16, 14. 

%* See Report of the National Patent Planning Commission, note 1, on questions 
of internal practices and procedure within the Patent Office and also specific 
recommendations thereof. Rule 15 of the Patent Office reads as follows: 

“15—Pending applications are preserved in secrecy. No information will be 
given, without authority, respecting the filing by any particular person of an 
application for a patent or for reissue of a patent, the pendency of any particular 
case before the office, or the subject matter of any particular application, unless 
it shall be necessary to the proper conduct of business beforé the office. . . .” 
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avoid some of the scandals and some of the delays now so common 
in intereference proceedings. 

Secret hearings are contrary to our conception of judicial pro- 
ceedings. All judicial hearings are public. Patent proceedings are 
quasi-judicial. Why permit counsel to collaborate with the judge or 
the examiner? A judge wouldn’t stand for it. Why should the 
patent examiner be compelled to do so? 

There may be reasons why the present system of secrecy should 
be maintained, which are unknown to me. It seems to me, however, 
that the objections are based on the assumption that competitors lack 
ethical ideals and can’t be trusted. If proceedings are public, some 
one may steal the inventions. In other words, business stoops to 
theft of a competitor’s business without embarrassment or humilia- 
tion. I do not believe it. 

Two reasons favoring this change strongly appeal. 

It is abhorrent to think of an applicant meeting the examiner, the 
judge, in private, not once, but on many occasions, regarding a 
patent sought by the solicitor. The solicitor is armed with all the 
facts : the examiner, with only the prior art as disclosed in the Patent 
Office. And it is conceding much to say he is familiar with all 
this art. There is a limit to his resistance apparently. No record is 
made of what representations the better informed solicitor makes. 

My second reason is to be found in the actual results. Out of 
100,000 patents issued, what per cent do you believe have invalid 
claims in them? If I were to take a vote here tonight, what do you 
think would be the percent? 50%? More? Yes, more than 50%. 

And why the numberless claims? Good ones, there may be in 
the lot, but why the half dozen other ones which you never include 
in any suit brought on the patent? How did they get in? 

You have studied the file wrapper in hundreds of cases to my one. 
Yet, I have read enough to know that in nearly all applications, the 
proceedings are the same. Application filed. Objection and Rejec- 
tions by examiners. Reassertions by Applicant. Denial by Examiner. 
Private hearing by Solicitor and Examiner. Changes in application. 
Allowance by Examiner. Patent issues. 

My friends, say what we will, concede honesty and integrity,— 
the great weakness in our patent system is in the soliciting end of it. 
It’s tedious work. It’s trying. For many reasons, one of which is 
because it’s tiresome and tedious, the drafting of applications is per- 
formed by the youngsters, the clerks, the inexperienced in the office. 
Caution controls them. They put in every imaginable claim—“in- 
cluding the overly broad claims and narrow claims of no value.” The 
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one unforgivable error apparently is “omission.” So, draw broad 
claims—also, draw specific claims. Draw one or two that define the 
invention—but whatever you do, omit nothing. Play safe. Hang to 
a broad claim like a puppy to a root. Am I right? Or do I speak 
as an uninformed inexperienced observer ? 

I much admire the quality necessary to make a good patent law- 
yer. Accuracy of diction rather than a ready vocabulary ; refinement 
of distinctions,—emphasis on details,—understanding and mastery of 
the specific factual situation—rather than expertness in generalities 
and prolificity. These are the qualities I refer to. Development along 
these lines constitutes a wonderful training. You in the patent field 
are to be congratulated upon being in a practice where such training 
is so rich. I believe no thinker, writer or speaker ever attained 
enduring greatness without acquiring an accurate vocabulary of need- 
ful size. A ready vocabulary is desirable, but it is inconsequential as 
compared to an accurate vocabulary. 

In conclusion, let me summarize my views: The practice of solicit- 
ing is not working satisfactorily. Too many void patents are issued. 
It costs too much to get a patent. Far too many patents, possibly 
valid as to some claims, contain others which are not valid. These 
are used illegitimately, through threats, by patentee or assignee to 
belabor a competitor. In so doing, business is hurt. Commerce is 
obstructed, not advanced. 

Before leaving the suggestions which I have made, I wish to return 
to two of them: the one which would bar patents to aliens and the 
other which would restrict exclusive control by patentee to five years. 
Both of these proposals call for radical changes in existing laws. 
I recognized that both are debatable and arguments are not all on 
one side. In both proposals final judgment must turn on whether the 
pro arguments, the advantages, outweigh the arguments against the 
change, the disadvantages. 

As to the proposal to bar patents to aliens, I am conscious of the 
fact that my glasses may be colored. The way Germany has trifled 
with us, aye, deceived us, rankles deep in my soul. To be ridiculed 
and exploited by a powerful government because we trusted them too 
much, had faith in their protestations of honesty and good faith, galls 
me. To learn that we were the victim of misplaced charity and to 
find a powerful twentieth century Government had adopted a policy 
which as a basis, asserts,—In International relations sentiment has 
no place,—only self-interest, the use of might as the sole test of 
rights,—aroused by deepest indignation. I admit it deepens the color 
of my glasses and hardens my prejudices. 
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Yet I am reassured somewhat by the fact that before this last 
war with Germany, I had reached the same conclusion. An agree- 
ment whereby we grant patents to aliens in exchange for their grant- 
ing patents to Americcans is a one-sided agreement. As a business 
proposition, it can not be justified. For us to give a hundred dollars 
in exchange for one dollar is not characteristic of Yankee shrewd- 
ness. Nor can it be sustained on the basis that it is promotive of 
inventions, the cause of commerce, or the dissemination of scientific 
information. And finally, weighing heavily is the fact foreign patents 
make possible the use of a monopoly-breeding instrumentality which 
may be and has been used to hamstring the United States, even in 
war. 

As to the five year period of exclusiveness, again I admit the 
arguments are not conclusive or all on one side. It is again a case of 
weighing benefits against evils. 

It must be admitted that it takes time to get a new product or 
process into production. It also requires capital. Exclusiveness af- 
fords some incentive to the investor. Some inventions may be refused 
recognition because five years is insufficient to justify capital invest- 
ment. Then, too, we must appraise the possible effect of a patent 
grant as an incentive to competitors. 

Against the argument that the five year exclusive proposal is 
inadequate, I offer the experiences of England and Canada. The 
avoidance of payment of royalties is a substantial inducement to new 
inventions in and of itself. 

Five years is quite a time for the new industry to get under way 
with the new product. The advantages which come to one with a 
five years’ exclusive privilege, are substantial. Although the objec- 
tions which may be advanced are by no means paper or imaginary 
ones, I am convinced the advantages are greater than the disadvan- 
tages. 

Moreover, may I also say to you who are confronted by the attack 
on the patent system as a whole—perhaps you better give more heed 
to the objections of your foes. They assert that the seventeen year 
exclusive feature has possibilities which have proven to be realities, 
and that the exclusive grant for seventeen years has proven in many 
instances to carry too many monopoly breeding qualities to meet 
approval. 

It’s never wise to belittle an opponent or his argument. Oppo- 
nents of the patent system may be property destroying radicals. If so 
it’s better to study how to meet their objections than to call them reds 
and crackpots. 
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I come at last to my final observations. I hear your sigh of relief. 

What does it all mean? Is it worth the fiddler’s price? How are 
corrections to be brought about ? 

These are days when panaceas abound. No one is so insignificant 
but that he has not a remedy or a program. All that is needed is a 
radio and a sponsor; or a column and a newspaper. Prophets all— 
the post war problems are already solved. 

Well, I am one of them. Only I have no sponsor, no newspaper. 
I have, however, a cure all. It is a panacea, and it costs nothing. 

My remedy merely calls for one thing,—greater individual in- 
tegrity on the part of each of us. Instead of curing evils in some 
other fellow’s business, ranting about the Government’s mistakes, 
heaping abuse upon the evils we see in everybody but ourselves, let 
each check his own practice and living. Let each individual practice 
in his own living, greater integrity. 

Applying this specifically to patent attorneys and courts hearing 
patent litigation, how about it? 

We need, perhaps, a more specific code of ethics for the Patent 
Bar. Or, should I say we need stricter adherence by the patent law- 
yers to the written and unwritten code of ethics which we profess. 
And, I may add—more and closer study of patent cases by Federal 
judges. Yes, by judges upstairs and downstairs, and also by us who 
occupy the middle apartment. A little more friendly open-minded 
approach at the top would be appreciated and is needed. Nor would 
a little more humility on the part of judges when passing on the pat- 
entable nature of the invention, be amiss. What is easy, and only 
the work of a mechanic when viewed from the rear, may not have 
been so self-evident when it was done for the first time. 

Perhaps a few plain spoken, frank words, not high sounding 
words of laudation,—not perhaps the proper word of a guest to a 
host,—but a word of truth,—should be by me spoken. 

In the past few years, in nearly every Federal court, the practices 
of some patent lawyers have smelled to high heaven. The story of 
the Universal Oil Company cases is rotten.” It stinks. The stench 
arising from the Glass cases recently before the Supreme Court and 





** Universal Oil Products Company v. Root Refining Company 62 U.S.P.Q. 
| ee A (C.C.A. 3rd 1944), vacating 78 F. (2d) 991 (1935); Cert. 
Den. 296 U.S. 626; See also 93 F. (2d) 186 (1937); 16 F. Supp. 846 (1936, 6 F. 
Supp. 763 (1934); an investigation by a master revealed dealings between the 
plaintiff, a third party and the circuit court of appeals judge who wrote the 
opinion in 78 F. (2d), supra, that indicated there was fraud to taint and 
invalidate the opinion. Also see 147 F. (2d) 259 (1945). 
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the Third Circuit would drive a starving bear from the garbage 
barrel.?® 

Are the members of the patent bar indifferent to their reputation? 
Of course, you are not. The revelations of these cases, I am sure, 
shocked you quite as much as they did me. The vast majority of the 
Patent Bar have the same high ethical ideals which prevail among 
all citizens whether lawyers or laymen. But alas, in your midst, there 
are vultures, aye, Wolves in sheep’s clothing. Often, they are your 
clients. 

In the “Foreword” to Otto Barnett’s book,’® I said, “It is only 
because human nature is weak and the lust for profit is strong that 
legislation like the Sherman Anti-Trust law exists. There can be no 
legislative substitute however, for ethical ideals and practices of 
counsel.” I repeat those words. “There can be no legislative substi- 
tute for ethical ideals and practices of counsel.” There can be no 
criminal statute or prohibitory statute which will be as powerful or 
as effective as advice of counsel which is pure, ethically, and sound, 
legally. The size of the stakes, often enormous in patent litigation, 
cannot be permitted to change the code of ethics—nor should the 
amount involved, weigh one tittle, when it comes to bringing the 
offender to justice. 

My friends, if the Patent Bar does not clean house, if it does not 
drive out the lawless wolves, if it does not help send clients, to places 
too long evaded, namely, to jail, when they bribe witnesses, corrupt 
courts, buy off counsel and competitors, someone is going to clean 
house for it. 

The Patent Bar Association must stand up and be counted. Either 
you countenance this conduct or you oppose it. If you postpone the 





See Hazel Atlas Glass Company v. Hartford Empire Company 137 F. (2d) 
764 (C.C.A. 3rd, 1943) for a most interesting discussion of fraud on the court. 
For a complete history of the case see 320 U.S. 732 (1943), Cert. granted 322 
U.S. 238 (1944) ; 125 F. (2d) 976 (C.C.A. 34d, 283, 1941); 59 F (2d) 399 (C.C.A. 
3rd, 1932); 39 F. (2d) Ill. (D.C. Pa 1930); 26 U.S.P.Q. 105 1933) Also see 
Shaukee Manufacturing Company et al v. Hartford Empire Company 68 F. (2d) 
726 C.C.A. 3rd, 1934); 18 U.S.P.Q. 119 (1933); 125 F. (2d) 976 supra; 322 US. 
271 (1944); 64 U.S.P.Q. 71 (U.S. Sup.Ct. 1944). The facts in these cases disclose 
that an article was deliberately written and published by counsel in a publication 
entitled National Glass Budget. The article was signed by William P. Clarke, 
President, American Flint Glass Workers Union although the latter was not the 
author. A patent was issued when the article was brought to the attention of the 
Patent Office. The article also became a part of the court record in an infringe- 
ment suit on the patent. Since these decisions the Patent Office has issued orders 
to show cause why the attorneys involved should not be disbarred from practice 
before the Patent Office. 

1 PaTENT PROPERTY AND THE ANTI-Monopoty Laws, Copyright 1943 by the 
Bobbs-Merrill Company. 
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housecleaning too long, an enraged and outraged public will do it for 
you. And, if the critics of the patent system act, they may repeal 
the patent laws altogether or so impair them that they will be 
impotent. 

One thing is certain. Someone is going to remove the stinking, 
ulcerous sore in the patent system which is gnawing at its vitals. 
Either the Patent Bar cleans it up, or it must suffer the consequences. 

The responsibility of the patent lawyers to society is a heavy one. 
You are, in a sense, the trustees upon whom rest two great obliga- 
tions—one to clean your house and keep it free of the influence of 
those who view patents solely from a commercial viewpoint—handle 
them as a piece of property to be exhibited—with the public’s role 
limited to paying the bills. 

The second, the greater responsibility, and surely the more pleas- 
ant task, is that of carrying to the public the cause of the inventor ;— 
better said, the cause of invention—the cause of advance in civiliza- 
tion. As the unpaid and unofficial ambassadors of the present and 
future inventors and discoverers of the nation, you are the spokes- 
men of these forward looking men, the students, the researchers, aye, 
perhaps the dreamers of our people. These researchers are not 
geniuses. Nor are they experienced in business and legal practices. 
They rise above the common herd only because of their capacities— 
“capacity for taking pains, capacity for long and studied experimen- 
tation with eyes, that see, capacity for long continuous mental con- 
centration with an objective clearly in view,—capacity for keeping 
alive, hopes, undimmed by failures; and capacity for originality and 
creativeness.” The faith of the promise “Seek and ye shall find” is 
theirs,—generally, realized through the sweat of much trial and much 
error—seldom through a scintillating flash of genius. In their life, 
“seek” is emphasized as their key to success.” 

They ask that they be judged by their work. And they ask merely 
that their said work be judged by one query—did the result of my 
labors, did this new thing I produced, alleviate suffering among our 
people, make life more livable and happy, or bring comforts.-—once 
luxuries—within the ever-increasing number of our people? Surely, 
the presentation of their cause should be a labor of love. 

But this worthy cause must be accompanied by clean practices. 
Worthy causes often fail through foul practices by those who should 
be protectors of the cause. The two missions go together. They rise 
together—and perhaps fall together. They cannot be separated. 
The new thing, the invention or discovery, needs the aid of capi- 
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tal. Standing alone it dies a bornin’. The play of capital, the appli- 
cation of the commercial practices to its creation and development, 
in many instances, outweigh in importance the contribution of the 
inventor. That’s a part, a great part of the patent system. The 
creation of new industries, the employment of labor in new fields,— 
your story here outfables fairylore. Tell it also to the lay public. 
There will be understanding. But bear this in mind. Acceptance of 
your preaching will take place only if your background is clean— 
if your house of worship is free of money changers—in a word, 
if it’s in order. 

Inventors are futurists. They are forecasters, in a sense prophets. 
Their products affect the future. They live in expectancy. Hope 
constitutes the essence of their thoughts and their lives. In a word, 
they are dreamers. 

If their dreams come true, they immediately become heroes,— 
they are heralded as realists. They are called names like these— 
great industrialists, solid capitalists. If their inventions fail,—be- 
come just another piece of junk, gone to waste,—they are included 
in that group, called crackpots. Crackpots,—a name that is about as 
descriptive as Isolationists, Reds, Communists, and Reactionaries. 
In this role they are the object of uncomplimentary and sarcastic 
observations by those who never dream, never embark on uncertain 
ventures, never try to pierce the secrets of the future. The crackpots 
are anathematized by men who are unconcerned about the lot of 
coming generations. 

Between these two groups there is ever an irrepressible conflict. 
The theorists and the realists; the financial failures and the financial 
successes. Between them there is no wasted sympathy ; instead there 
is undisguised contempt, each for the other. 

You members of the Patent Bar, are sort of in between these 
categories of humans. You must serve both and at the same time. 
You should, when it comes to the practices of your professions, 
adopt the standards of the idealist. In appraising inventions or when 
receiving orders, just as orders are given to hired men by big man- 
ufacturing clients, you can assert your independence, take your seat 
in the saddle and take a look at the future. You can and should say, 
my duty is to you, Mr. Manufacturer, to you, Mr. Inventor, and 
also to the Public. To the Public, yes, to the Public, whose use of 
the patented products alone make the patents valuable although at the 
same time the public is the beneficiary of the gift which attends the 
use of the invention. 
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And to the inventor, who is absorbed in his invention and im- 
patient over his share of the rewards, you can listen with a patient 
and sympathetic ear. But when it comes to advice, you must clearly 
and firmly tell him that without capital and without the public, his 
patent would not be worth the paper it is written on, to say nothing 
of the big seal and the piece of colorful ribbon which go with it. 
Yours in a word, is a job which calls for the combined qualities of 
the futurist, the realist, and the statesman. Have you, my friends, 
fully understood or met the requirements of the last named character, 
the statesman ? 

To be—or not to be—that is the question. Shall the patent system 
survive and continue to bless our people? Or, shall we let it die, 
the victim of grasping, lustful man whose love of wealth,—material 
wealth,—caused him to kill a system whose spiritual richness out- 
weighed all his gold? 

I ask you, who are the heart of this system, which shall it be? 
Live or die? Which? Which? 




















SHOULD THE PRUDENT-MAN RULE FOR TRUST 
INVESTMENT BE ADOPTED IN WISCONSIN? 


Matcotm K. Wuyte 


The decline in interest rates during the past decade has aroused 
objections throughout the country to trust fund investment statutes 
which restrict investments to bonds and mortgages. The movement 
to relax the traditional all-bond investment requirement has nour- 
ished a renewed interest in the so-called prudent-man rule of trust 
investment, sometimes known as the Massachusetts rule. 

At the 1945 session of the Wisconsin legislature a bill adopting 
the prudent-man rule was defeated. As the subject will certainly be 
presented again in the 1947 legislature, the issues involved are worthy 
of discussion. 

In 1830 the Supreme Judicial Court of Massachusetts in Harvard 
College v. Amory’ established the prudent-man rule, which, without 
any statutory amplification, has been followed in Massachusetts ever 
since. The heart of Justice Putnam’s now famous decision is con- 
tained in the following two excerpts: 


“All that can be required of a trustee to invest, is that he 
shall conduct himself faithfully and exercise a sound discretion. 
He is to observe how men of prudence, discretion, and intelli- 
gence manage their own affairs, not in regard to speculation, 
but in regard to the permanent disposition of their funds, con- 
sidering the probable income, as well as the probable safety of 
the capital to be invested.” (p. 461) 

“Trustees are justly and uniformly considered favorably, 
and it is of great importance to bereaved families and orphans, 
that they should not be held to make good, losses in the depre- 
ciation of stocks or the failure of the capital itself, which they 
held in trust, provided they conduct themselves honestly and 
discreetly and carefully, according to the existing circumstances, 
in the discharge of their trusts. If it were held otherwise, no 
prudent man would run the hazard of losses which might hap- 
pen without any neglect or breach of good faith.” (P. 465) _ 
In commenting on the rule over a century later, Chief Justice 


Rugg of the same court in Springfield Safe Deposit and Trust Com- 
pany v. First Unitarian Society® says: 





19 Pick 446 (1830). 
2293 Mass. 480. 200 N.E. 541 (1936). 
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“Good faith and sound discretion, informed by experience 
and wise observation, constitute the standard. That standard 
is comprehensive and remains fixed. It is not bound to par- 
ticular classifications of securities, but continues as a safe 
guide under changed financial institutions and business cus- 
toms, usages and investment combinations.” 


The prudent-man rule as adopted in Massachusetts does not give 
carte blanche to the trustee to select any investments he desires. 
In the first place, he must refrain from speculative ventures. Thus, 
he cannot buy the unmarketable securities of a small closely held 
enterprise, nor the securities of a new enterprise. Neither can he buy 
a preferred stock selling at a large discount because it is obvious that 
the market, by pricing the stock at a discount, regards the security 
as speculative. To comply with the rule he must restrict his invest- 
ments to conservative standards. 

A few of the judicial decisions tending to provide general guide- 
posts to trustees operating under the prudent-man rule should be 
mentioned. An additional investment in stock where over 21 percent 
of the trust assets were comprised of the same security, has been held 
bad.* Investments in partnerships, in personal notes,® in mining 
stocks,® in construction mortgages on speculative Western land, and 
in debentures of a land company,’ have all been condemned as they 
obviously should have been. On the other hand, particular stock 
purchases have been specifically approved,’ the erection of a new 
building in a particular circumstance in lieu of an old one,® and the 
purchase of foreign real estate under a very special circumstance,!® 
have all been approved. 

The Massachusetts experience appears to have been generally very 
satisfactory. Trust estate management in Massachusetts has achieved 
a national reputation for a combination of safety and intelligence and 
the number of cases surcharging trustees seems to be as low or lower 
than elsewhere. 

Massachusetts is not the only state that has adopted the prudent- 
man rule. The following states have also adopted it by court de- 
cision: 





* Dickinson Appellant, 152 Mass. 184, 25 N.E. 99 (1890). 
*Trull v. Trull, 13 Allen 407, 95 Mass. 407 (1866). 

* Hunt v. Gontrum, 80 Md. 64, 30 Atl. 620 (1894). 
*Creed v. McAleer, 275 Mass. 353, 175 N.E. 761 (1931). 
* Brigham v. Morgan, 185 Mass. 27, 69 N.E. 418 (1904). 
* Harvard College v. Amory, 9 Pick. 446 (1830). 

* Warren v. Pazolt, 203 Mass. 328, 89 N.E. 381 (1909). 
* Thayer v. Dewey, 185 Mass. 68, 69 N.E. 1074 (1904). 
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Name of State Year of Adoption Decision 

Maryland 1849 Gray v. Lynch. 

Missouri 1940 Rand v. McKittrick.42 

North Carolina 1928 Sheets v. J. G. Flynt Tobacco Co.14 
Rhode Island 1886 Peckham v. Newton.14 

Vermont 1882 Barney v. Parsons’ Guardian.\5 


Since 1939 a number of states have enacted the prudent-man rule by legisla- 
tion. The states which have thus far passed such statutes are: 


State Year of Enactment 
California 1943 
Connecticut 1939 
Delaware 1943 
Illinois 1945 
Maine 1945 
Michigan 1937 as amended in 1941 
Minnesota 1943 
New Hampshire 1941 


In 1942 the Committee on Fiduciary Legislation of the Trust 
Division of the American Bankers Association prepared and recom- 
mended a model statute which has been used as the substantial basis 
of the statutes enacted in most of the states since that time. The 
statute incorporates the prudent-man rule almost in exact language 
from Justice Putnam’s famous decision set forth above. A copy of 
the model statute is appended. 

In Wisconsin we have satisfied ourselves with the traditional 
statutory legal list for trust fund investments. Opponents of the 
Massachusetts rule are apt to assume that the Wisconsin statutory 
legal list provides a sound if somewhat conservative standard repre- 
senting the best legislative thought for two generations for the guid- 
ance of the Wisconsin trustee, while the Massachusetts rule of reason 
would leave the poor trustee to grope his course through uncharted 
channels. A review of the history of the Wisconsin statutory list and 
its consequences on fiduciary investing is sufficient to demonstrate 
that inflexibility is not the only objection to a typical legal list. 

The Wisconsin history is distressing. The trust fund statute has 
never been scientific. From the first legal list enacted in 1903?® down 
to the present time, the Wisconsin statute has always sought to favor 
certain securities which had political appeal although from the invest- 
ment point of view they were doubtful. It has retained in the pre- 
ferred classification securities of industries which long since were 





™g Gill. 403, 430 (1849). 
12346 Mo. 466, 142 S.W. (2d) 29 (1940). 
1195 N. C. 149, 141 S.E. 355 (1928). 
415 R. I. 321, 4 Atl. 758 (1886). 

1554 Vt. 623, 41 Am. Rep. 858 (1882). 

%® Wis. Laws 1903, c. 317. 
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headed for financial disaster. The provision for diversification is both 
archaic and unsound. Let us review the history of the Wisconsin 
statute to see if the critical statements just made are too extreme.” 

As stated, it was in 1903 when the State embarked for the first 
time on prescribing a legal list of securities for the investment of an 
executor, guardian or trustee.'* The first list specified that a trustee 
might invest trust funds 


“* * * in governmental and real estate securities, as pro- 
vided by law, and also, may, under the direction and with the 
approval of the proper court, invest trust funds as follows: in 
the bonds of Maine, New Hampshire, Vermont, Massachu- 
setts, Rhode Island, Connecticut, New York, Ohio, Michigan, 
Illinois, Minnesota, and Iowa.” 


It further provided that investment might be made in the bonds of 
any city or village of Wisconsin and in the bonds of any city of any 
of the twelve enumerated states having a population of not less than 
25,000 provided such city or village had not defaulted during the 
ten years immediately preceding the investment. It was also provided 
that investment could be made, in the 


“Mortgage bonds or preferred stock of any steam railway or 
railroad corporation in the United States owning and operating 
not less than five hundred miles of track, which has paid divi- 
dends upon its entire capital stock for ten years immediately 
preceding such investment.” 


It also permitted investment, 


“In promissory notes which are or may be amply secured by 
pledge of any of the bonds, stocks or securities in which invest- 
ment is herein-before authorized.” 


It is interesting that this initial list prescribed no margin for real 
estate investments, and that the bonds of only twelve states were 
considered financially sound risks whereas the bonds of every city 
and every village in Wisconsin were eligible. On the other hand the 
bonds of not one Wisconsin county were eligible. There was, of 
course, no sensible justification for these statutory vagaries. It will 
also be noted that the only type of non-government or non-real estate 
investment permitted was the mortgage bonds or preferred stock of 
a steam railway. Thus the bonds of every other type of public utility 





“This review of the history of the Wisconsin statute is not intended to be 
inclusive of all changes, but only of the more important one. 
“ Wis. Laws 1903, c. 317. 
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were left ineligible as well as the bonds of any industrial company. 
Even in 1903 there was no conceivable sense in a trustee’s legal list 
which on the one hand made the preferred stocks of most steam 
railways eligible but denied eligibility not only to the preferred stocks 
but to the first mortgage bonds of every other form of public utility 
and of every other industrial or commercial enterprise. 

Chapter 462 of the Laws of 1909 made several important changes. 
It broadened the list of states in whose bonds investment could be 
made to every state of the United States except Nevada and Wy- 
oming, which for some reason not apparent to human wisdom were 
excluded until 1935. The statute made county bonds eligible for the 
first time, provided the debt did not exceed five percent of the valu- 
ation of the property. 

Chapter 536 of the Laws of 1915 eliminated from the statute the 
provision permitting investment in preferred stock of a railroad com- 
pany. However, as will be mentioned hereafter, the damage to Wis- 
consin investors was already done. It also expanded the statute to 
permit investments in the bonds of any public utility company or any 
street railway company operating within cities of Wisconsin having 
a population of more than 10,000 and which could meet certain other 
requirements. This chapter, for the first time, introduced into the 
statute the provision requiring the diversification of investment which 
has remained the law without substantial change ever since. 

The diversification clause prescribed the maximum percentage that 
could be invested in a particular security. The first clause of the limi- 
tation provision provided as a rule for investment in a single security 
as follows : 


“(a) When the trust fund exceeds two thousand but does 
not exceed five thousand dollars, fifty percent thereof unless the 
investment is in obligations secured by a first real estate mort- 


gage.” 
This is still the Wisconsin statute except that, in 1941, the limitation 
as to the proportion of a trust fund that might be invested in a single 
security was removed as to United States bonds.%® The provision is 
financially naive. A guardian or an administrator holding a $5,000 
trust fund cannot put his $5,000 into Milwaukee County bonds, but 
can put it all in a single first real estate mortgage. If he has a sum © 
exceeding $50,000 he is limited by the statute on its face to an invest- 
ment of not more than 20% in a single security “dependent upon the 
same persons, firms, associations or public or private corporations.” 





* Wis. Laws 1941, c. 248. 
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Thus, if he has $100,000 to invest, he will be violating the distribu- 
tion provision of Section 320.02 if he invests $25,000 in Milwaukee 
County bonds, but he can invest the whole $100,000 in ten separate 
$10,000 mortgages on ten adjoining farms in the same township in 
some part of Wisconsin which is undergoing a land boom provided 
he can secure appraisals showing that the property at that time had 
a market value of twice the amount of the loan. 

The glaring weakness of the diversification clause is that it per- 
mits the investment in securities all of the same type as long as 
different persons are obligors. For instance, the entire fund can be 
legally invested in public utility first mortgage bonds only or in rail- 
way first mortgage bonds only or, as already stated, in the farm 
mortgages of a concentrated and booming part of the state of Wis- 
consin only, but if the investment of a $100,000 trust fund was, for 
example, split one-fourth in Milwaukee County bonds, one-fourth in 
Dominion of Canada bonds, one-fourth in first mortgage bonds of 
Commonwealth Edison Company, and one-fourth in bonds of the City 
of LaCrosse, the entire list will be illegally invested. 

It is obvious that this particular diversification provision, which 
represents the thinking of the 1915 legislature, is completely obsolete, 
and is founded on the assumed superiority of the real estate mortgage 
over other forms of security. This superiority disappeared in invest- 
ment recognition in the farm depression commencing in the early 
1920’s. It is not too severe to say that the 1915 statutory scheme 
which is still our guide is as hopelessly out of step with present ideas 
of proper investment diversification as is conceivable. 

Chapter 630 of the Laws of 1919 added several important fea- 
tures. It provided for the first time that trust funds could be invested 
in the paid up stock of a building and loan association which was 
probably a result of the strong building and loan lobby which had 
been developed. The same session made eligible the bonds of the 
Federal or joint stock land banks authorized by the federal loan act, 
approved July 17, 1916. This worked out disastrously as will be 
pointed out later. 

The history of public utility bonds as an investment for trust 
funds presents another curious chapter in the history of the Wiscon- 
sin legal list. As stated, Chapter 536 of the Laws of 1915, first 
authorized trust fund investments in public utility bonds of com- 
panies located in Wisconsin under certain restrictions. In 1927, 
Chapter 323 modified some of the provisions relating to eligibility of 
public utility bonds and specifically provided that the bonds “shall 
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have been issued pursuant to authorization by the Railroad Commis- 
sion of Wisconsin.” Then in 1929, Chapter 371 finally broadened out 
the statute so as to permit investment in bonds of non-resident public 
utility corporations but it left in the statute the provision “that the 
bonds outstanding thereunder shall have been issued pursuant to 
authorization of the Railroad Commission of Wisconsin.” The pro- 
vision was not removed from the statute until Chapter 363 of the 
Laws of 1935 which made a considerable revision in the qualifications 
of public utility bonds. Thus, between 1929 and 1935 the statute, 
while on its face permitted investment in the bonds of non-Wisconsin 
public utilities, in effect still contained a prohibition because non- 
resident public utilities did not submit their bonds to the railroad 
commission of Wisconsin for authorization. It was not until 1935 
that a Wisconsin trustee could practically consider non-resident pub- 
lic utilities for his trust fund investments. On the other hand during 
all this period non-resident railroads were never subject to the limi- 
tation requiring the bonds to be authorized by the railroad commis- 
sion of Wisconsin. 

It is curious that the elaborate revision of the public utility pro- 
vision of the trust fund statute in Chapter 363 of the Laws of 1935 
provided that the income of a public utility whose bonds are to be 
eligible for investment must have averaged for the preceding five 
years not less than two times the annual fixed charges of such cor- 
poration while the provision for railways only required that the in- 
come “shall have averaged not less than 11% times the total of such 
fixed charges.” This still remains the law. The greater strictness of 
the legislature toward public utility companies in fixing the measure 
of earnings times fixed charges and for many years in requiring the 
Wisconsin railroad commission to have authorized the bonds, as con- 
trasted with its less severe attitude toward railroad bonds, seems 
again to have had no financial justification. Certainly, for the last 
thirty years, railroads have been consistently a poorer investment risk 
than operating public utilities. The explanation for the discrimina- 
tion in favor of railroads as against public utilities is probably that 
it is just another case of legal list anachronism. 

Chapter 371 of the Laws of 1929 also broadened the statute so as 
to permit investment in bonds of non-resident street railway cor- 
porations. It is anomalous that the legislature got around to author- 
izing broader investment in street railway company bonds quite a time 
after street railways had nationally started down hill and | were 


almost all heading for bankruptcy. 
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Chapter 363 of the Laws of 1935 made a considerable revision of 
the trust fund statute. It eliminated the exclusion of the states of 
Nevada and Wyoming which had been present in the statute for many 
years. It revised the public utility bond provisions as previously 
noted. It made eligible for the first time bonds and notes of the 
Dominion of Canada. It eliminated the feature theretofore existing 
for railroad bond investments which required that the railway must 
have paid dividends upon its entire capital stock for ten years and 
substituted a provision requiring that it must have earned by one and 
one-half times its fixed charges for the five preceding fiscal years. 
This latter provision apparently now qualifies the bonds of every 
railway in the United States which has not defaulted in principal or 
interest during the last five years as the phenomenal war earnings 
will enable even the worst of them to meet this particular test. This 
last 1935 amendment of course is already proved absurd as a test and 
is a good illustration of how quickly any rigid, though well inten- 
tioned, rule can become obsolete. 

The results of three of the legislature’s attempts to prefer certain 
securities for reasons other than protection of the investors deserve 
special consideration. 

One such attempt grew out of the peculiar preference given to 
railway bonds and preferred stock in the first legislative legal list in 
Wisconsin.”” The reason for the preference was not far to seek. 
The Chicago, Milwaukee & St. Paul Railway was a Wisconsin cor- 
poration with its lines located largely in Wisconsin. Its head office 
was Milwaukee and its president for many years was a native son. 
The result made the Milwaukee 7% preferred a great favorite of 
fiduciaries and the great demand forced the price up to 167 in 1910, 
or a yield of 3.6%." The competition engendered by the building of 
the Panama Canal, the unfortunate extension to the Pacific Coast, 
and the gradual slump in railroads generally, all combined to bring 
the Milwaukee Road into receivership and reduced the price of the 
preferred stock to the vanishing point, with a loss to Wisconsin trusts 
of at least some millions of dollars. 

Another major legislative preference was the land mortgage asso- 
ciations which were authorized by the statute in 1913.22 The act was 
amended and broadened in 1917, 19194 and 1923.*° These statutes 





” Wis. Laws 1903, c. 317. 

™See Estate of Allis, 191 Wis. 23, 209 N.W. 945 (1926). 
* Wis. Laws 1913, c. 666. 

* Wis. Laws 1917, c. 545. 

* Wis. Laws 1919, c. 629. 

* Wis. Laws 1923, c. 291. 
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permitted the issuance of bonds secured by mortgages not exceeding 
65 percent of the value of improved or partially improved agricul- 
tural lands. While there was some state supervision, the appraisal 
requirement, on which the valuation all turned, simply required that 
the land be “appraised by a competent appraiser.” From the very 
beginning, the bonds were made eligible for trust fund investment. 
The purpose of the legislature was very clear. It wanted to boost 
land colonization schemes in northern Wisconsin and it acted under 
the then prevailing but highly erroneous view that farm mortgages 
were a superior form of investment and would always so remain. 
Two such associations were formed and in the late twenties both 
collapsed disastrously. The bonds aggregating in excess of $1,000,- 
000, many of them held by trustees, paid out pitiably small percent- 
ages of the original investment. The Banking Commission of Wis- 
consin reports that the larger one liquidated an amount equivalent to 
16.315 percent.2* The law was repealed by Chapter 399, Laws of 
1943, fifteen years after it was rendered obsolete by the collapse of 
the two associations. The history of land mortgage associations in 
Wisconsin is a classic example of a great loss inflicted on the in- 
vestors of Wisconsin by the legislature’s legal list method of pro- 
moting a politically popular investment. 

The third instance to be mentioned arose out of the legislature 
providing in 19197? for the investment of trust funds in bonds of the 
Federal or joint stock land banks authorized by the Federal Farm 
Loan Act, approved July 17, 1916. This was an unhappy effort to 
aid a privately owned and operated institution in Milwaukee, which 
issued bonds secured by Wisconsin and Minnesota farm mortgages. 
The entire structure was unsound because the collateral bonds were 
secured by only an equal par amount of mortgages. Thus if only one 
mortgage went wrong there was a deficiency of collateral. These 
bonds bearing the special approval of the legal list were the favorites 
of county judges and small banks throughout Wisconsin. In 1927 
when the Bankers Joint Stock Land Bank of Milwaukee crashed, it 
had $15,771,600 in bonds outstanding heavily held by fiduciaries and 
small investors. After many years of liquidation the bonds paid out 
at about 54 cents on the dollar.”* 

It is quite possible that the legal list since 1903 has been the 
inducing cause of more trust losses in Wisconsin than all the losses 





* Per letter from Banking Commission of Wisconsin, dated May 7, 1945. 


*™ Wis. Laws 1919, c. 228, 630. 
*See Bankers Farm Mortgage Co. v. The United States, 94 Ct. Cls. 44. 
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attributable to the faithlessness of trustees during the same period. 
This last statement, of course, cannot be mathematically demon- 
strated, but the enormous losses in the political favorites of the legal 
list would seem to substantiate it. 

Besides the various archaic and unscientific provisions referred to, 
the present Wisconsin statute still has several instances of legislative 
bounty to favored groups tucked neatly away among its elaborate 
clauses. Does anyone believe, for example, that the provisions in the 
statute which make all building and loan stock and the stock, notes 
and debentures of amy credit union, eligible for trust fund investment 
were put in and are retained in the statute for the primary purpose of 
affording to fiduciaries safe and scientifically selected investments? 

The unhappy experience in Wisconsin cannot be charged to any 
unique intellectual disability of Wisconsin legislators from 1903 to 
the present time. On the contrary, the writer believes that Wiscon- 
sin legislators are as a rule conscientious and able and that this par- 
ticular period in Wisconsin legislative history was as notable for 
forward looking and scientific modern legislation as that of any legis- 
lature anywhere in the country. The reason for the bad result appar- 
ently is inherent in the very nature of the subject matter. The detail 
of the legal list statute is of slight immediate concern to any single 
fiduciary, to any candidate for office, to any state official or commis- 
sion or to any single legislator. In short a properly drawn statute is 
nobody’s particular responsibility. The result is that it suffers from 
patchwork or political amendment and from lack of intelligent and 
current revision. It is not unfair to draw the conclusion from Wis- 
consin’s experience that a legislative legal list is often dominated by 
political considerations, is apt to be unscientific, encourages invest- 
ment in legally approved but unsound securities and tends to suffer 
from chronic obsolescence. 

It is certainly true of the legal list principle that it tends to lull 
the supervising court into a false complacency. The chief inquiry of 
the supervising county court as to the administrator’s or guardian’s 
investment is whether the investments comply with the statutory 
requirements. In Wisconsin, when a court reviews an account, the 
typical inquiry is whether an appraisal has been made to show that 
the particular mortgage loan is a 50 percent mortgage and thus meets 
the statutory test. If the Massachuetts prudent-man rule were ap- 
plied, would not the court’s attention be diverted from the question 
of whether there had been mere formal compliance with the statutory 
tests to the more important questions of whether the particular se- 
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curities are sound and whether there is proper diversity of holdings 
as between government bonds, real estate loans and even perhaps high 
grade equity securities to increase income as well as to provide a 
hedge against inflation. 

One of the objections to the Wisconsin legal list flows from the 
fact that declining interest rates have greatly reduced the return on 
trust fund investments in that the present legal list bars common 
stocks (except building and loan). The drop in bond interest rates 
over the past several years has been at least one third. In commercial 
practice large investors and holders of endowment funds who for- 
merly relied only on bond income have more and more raised their 
investment return by including some investment in common stock. 
The typical list prepared by professional trustees where common 
stock investment is permitted, such as for common trust funds 
authorized by Section 223.055 of the Wisconsin Statutes, includes 
about 25 percent of common stocks. The yield of these funds ranges 
from 3.75% to 4.35% net as compared to 2.6% to 2.75% for in- 
vestment in the legal list. This difference in rate to a widow living 
on the income of a $30,000 trust fund is very substantial. Pro- 
ponents of the legal list suggest that the same result would be 
achieved by amending the statute to permit common stock investment 
subject to the stocks meeting certain legislative tests as to earnings 
and the like. The trouble with this solution is that the test formula 
is almost sure to become obsolete before many years have passed, even 
if not unscientific from the very start. 

The suggestion is frequently made in discussions in connection 
with the prudent-man rule that the courts will apply hindsight where 
investments have gone badly and the trustee will be surcharged for 
the failure of the particular investment. The answer to this is that 
Massachusetts experience has been quite otherwise and the conclusion 
of Massachusetts lawyers and trustees is that there has been both 
higher quality investing and less surcharging there than in most 
states. One of the most restricted legal lists in the country is found 
in Pennsylvania and in that state there have been a high proportion of 
surcharge cases. 

It is of course true that if the prudent-man rule were adopted, 
the trustee could not complacently claim to discharge his obligation 
by mechanically following a published rule. It would be incumbent 
upon him to see whether the investment list he is holding is properly 
diversified and whether from time to time there should not be revi- 
sions. The county judge checking the account would scrutinize it 
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from the same point of view. By comparing the diversified lists for 
investment which appear in the accounts of professional trustees he 
will be able to guide the non-professional executor or administrator in 
his investments. In these days it is increasingly easy for trustees, 
executors and administrators to learn what professional trustees are 
currently considering a prudent investment schedule for a trust 
estate. The investment lists of the leading insurance companies are 
published annually and are widely distributed. The argument appears 
convincing that there should be a marked improvement in the average 
investment through the shift of emphasis of the trustee desiring to 
have an intelligent list rather than one meeting the artificial and 
generally obsolete legislative requirements. 

It has been suggested that the prudent-man rule will throw a new 
and additional burden on Wisconsin’s already overburdened county 
judges. It is true that the change would put on the county judge the 
responsibility of considering any investment list presented to him in 
an account from the fundamental point of view as to whether the 
list is sound rather than from the mere administrative approach to 
check as to whether the list complies with the statute. It would seem, 
however, that our abler county judges will relish the opportunity of 
lifting the investment question to a higher plane than its present 
formal and merely clerical status. 

The argument most usually made against the prudent-man rule is 
that while large trust institutions and other professional investors are 
well equipped to study the investment field and thus make prudent 
investments, the rule will be dangerous in the hands of the non- 
professional or incompetent trustee. The answer that the proponents 
of the rule make is that authority in incompetent hands to invest in 
a legal list is still more dangerous because the incompetent or amateur 
will readily conclude that any securities in the legal list are safe and 
will invest in them without discrimination. It is also pointed out that 
the existence of the legal list often tends to lull the donor or testator 
into the false complacency that almost anyone will be competent to do 
the investing. The abolition of the legal list will therefore lead to the 
selection of more competent trustees. 

It is undoubtedly true that the prudent-man rule imposes some 
degree of greater responsibility on the trustee to select investments 
but the very realization of this responsibility should prompt the 
inexperienced trustee to seek information and advice which will better 
enable him to carry on his duties and almost certainly with a better 
result than if he blindly follows a legal list. Some trustees acting 
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under the prudent-man rule will perhaps fail in securing good advice 
but the proponents of the rule believe that fewer will fail than here- 
tofore have failed when attempting to follow the legal list. Admitting 
increased responsibility on the trustee and the supervising county 
court, yet if the result is that the question of investing is placed on a 
more scientific basis and thus the protection to the beneficiary is 
increased, the reason for the adoption of the prudent-man rule be- 
comes compelling. After all, greater safety of the beneficiary’s in+ 
vestment is the primary consideration, not the complacency of the 
trustee nor the ease of the court. As has been frequently pointed out, 
the legal list gives a false sense of security to both the experienced 
and inexperienced and it is obviously the easy, but certainly not the 
scientific, way for a trustee to consider where the beneficiary’s money 
should be invested. The elimination of the legal list strait-jacket gives 
a real opportunity for a trustee to display his talent and increase his 
service to his trusts. 

The legal limitation as to trust fund investments works out as a 
restriction mainly on the unsophisticated and unwary. The man of 
substantial estate on drawing his will takes great pains to select an 
executor and trustee whom he considers trustworthy and careful. In 
most cases he will then give him substantially unlimited powers. In 
recent years there are few wills or voluntary trusts involving sizeable 
estates where the testator or grantor of the trust burdens his executor 
or trustee with the narrow limitations of the legal list. On the con- 
trary, the testator or grantor often requires the document to be 
drawn so as to emphasize the desirability of common stocks and real 
estate for investment as well as bonds. Thus it is that, besides the 
unfortunate who has become incompetent, it is only the unwary per- 
son who dies without having prescribed what powers he desires his 
executor to have, whose estate is cast into the strait-jacket of the 
legal list. 

Neither the retired business man who invests as he chooses, nor 
the trustee operating under a will with broad powers, nor the boards 
of trustees of large endowed institutions who have freedom of choice 
with respect to their investments, will ordinarily restrict themselves to 
anything as rigid as the Wisconsin legal list. For instance, a very 
recent check of the endowment funds of the following nationally 
known educational and charitable institutions discloses investment 
lists diversified by a selection of both preferred and common stocks 
completely impossible under the Wisconsin statute.”® 








* Wall Street Journal. Feb. 9, 1945. 
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Colleges Bonds Preferred Common 
Brown 32.7% 21.5% 45.8% 
California 73.0 9.7 17.3 
Cornell 43.4 19.6 37.0 
Dartmouth 47.2 9.5 43.3 
Harvard 52.2 11.6 36.1 
Johns-Hopkins 51.6 14.8 33.6 
Pennsylvania 52.5 22.5 25.0 
Rochester 42.2 16.4 414 
Wellesley 46.6 18.3 35.1 
Yale 44.5 19.3 36.2 
Average 48.59 16.32 35.08 


Wellesley’s figures are as of December 31, 1944; other colleges 
as of June 30, 1944. 











Foundations Bonds Preferred Common 
Carnegie Corp. of New York (9/30/44) ........ 81.1% 1.7% 17.2% 
Carnegie Inst. of Washington (10/31/44) ....52.0 93 38.7 
Commonwealth Fund (9/30/44)  w.cccccccesssesee 39.0 9.9 $1.1 
Rockefeller Foundation (12/31/43)  ........-.:s:s 42.6 6.1 51.3 
Average 53.7 6.7 39.6 





The trustees of several of the larger endowment funds for colleges, 
hospitals and the like operating in Milwaukee County have in recent 
years departed from the all-bond tradition and are likewise making 
some carefully selected preferred and common stock investments. It 
is apparent that those who can do so escape the shackles of the legal 
list. 

The suggestion has been made that the rigidity and chronic 
anachronism of the legal list could be avoided if a commission such 
as the Banking Commission of Wisconsin were authorized by statute 
currently to publish and revise a legal list. It is argued that if this 
is done such a list could be kept currently up to date and be easily 
distributed throughout the State. The suggestion is not without 
merit, and unless the commission were too much influenced by politi- 
cal pressures there is no doubt that such a list would be a consider- 
able improvement over our present statutory list. The question would 
still remain, however, whether this more rapidly shifting legal list 
would possess the flexibility of the Massachusetts prudent man rule. 
From the experience in Maryland and New York where similar 
methods have been tried, it would seem that the shifting lists have 
not proved satisfactory. In Maryland there was for some years 
a “court list” of securities approved by the Supreme Bench for 
investment by trustees. This list was abolished by a court rule in 
1923. 

In New York the trust fund statutes have elaborate provisions 




















prescribing investment and approving all manner of special semi- 
public securities such as Lake Champlain Bridge Commission Re- 
funding Bonds, bonds of the Albany Port District, bonds issued 
under Redevelopment Companies Law, Obligations of the Govern- 
ment of the Philippine Islands and the like, and also provide that a 
trustee holding trust funds for investment may invest the same “in 
the same kind of securities as those in which savings banks of this 
state are by law authorized to invest the money deposited therein.’”*° 

The savings bank law lists many types of securities eligible for 
savings bank investment and then provides in paragraph 19, Chapter 
2, Section 235, that investment may be made in “securities of cor- 
porations which securities are made eligible for investment by savings 
banks by the banking board.” This law also provides that the super- 
intendent of banking shall each year mail to each savings bank (see 
Chapter 2, Section 35), 

“a list containing the names of states and municipalities, the 
bonds of which, in his judgment, if legally issued and properly 
executed, conform to the requirements of section two hundred 
thirty-five of this chapter, and also as complete a list as is 
practicable of bonds and obligations of railroad, gas, electric 
and telephone corporations, which, in his judgment, if legally 
issued and properly executed, conform to the provisions of said 
section.” 

It will be noted that the superintendent is to restrict his published 
list only to government securities and public utility obligations. Thus 
the large field of industrial enterprises is excluded, as it almost would 
necessarily have to be. A list to be currently published and revised by 
a state official covering all the securities throughout the United States 
in which a prudent man might invest would be obviously beyond the 
capacity of any state board or official. 

Space will not permit a lengthy discussion of the New York ex- 
perience. It is sufficient to say that after a period of study the invest- 
ment committee of the New York State Savings Banks Association 
has recently recommended that the legal list be abolished and the 
prudent man rule substituted. 

The gist of the argument against either a statutory or an adminis- 
tratively prepared legal list has been excellently summarized in the 
comment of Mr. Mayo A. Shattuck: 


“There is no man now alive or likely to be born who can be 
certain, at any one point in human history, what investment 





See subdivision 1, as amended by Wis. Laws, c. 413 §2; Wis. Laws, c. 790 
$5; Wis. Laws 1940, c. 618 $3; approved and effective April 18, 1940. 
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is likely to be sound and what unsound, or what investment is 
likely to produce reasonable income and what not; therefore 
any attempt to freeze an authorized or permitted list of cate- 
gories is foredoomed to unexpected disappointment.”®1 
Is it not time for the progressive state of Wisconsin to cast off its 

makeshift legal list which has proved so unfortunate to its citizens 

and to join the group of states which rely on the judgment of prudent 
men for investing the trust funds of their citizens rather than on the 


unscientific and perpetually outmoded prescriptions of a legislature? 


APPENDIX 
THE MODEL PRUDENT-MAN INVESTMENT STATUTE 


(As drafted by the Committee on Fiduciary Legislation of 
the Trust Division of American Bankers Association ) 


Section 1. In acquiring, investing, reinvesting, exchanging, retaining, 
selling and managing property for the benefit of another, a fiduciary 
shall exercise the judgment and care under the circumstances then 
prevailing, which men of prudence, discretion and intelligence exer- 
cise in the management of their own affairs, not in regard to specula- 
tion but in regard to the permanent disposition of their funds, con- 
sidering the probable income as well as the probable safety of their 
capital. Within the limitations of the foregoing standard, a fiduciary 
is authorized to acquire and retain every kind of property real, per- 
sonal or mixed, and every kind of investment, specifically including 
but not by way of limitation, bonds, debentures and other corporate 
obligations, and stocks, preferred or common, which men of pru- 
dence, discretion and intelligence acquire or retain for their own 
account. 
xe * * * 

and within the limitations of the foregoing standard, a fiduciary may 
retain property properly acquired, without limitation as to time and 
without regard to its suitability for original purchase. 


[NOTE: The foregoing addition to Section 1 is included for the 
consideration of those states which desire particular treatment of the 
retention of trust property. ] 

Section 2. Nothing contained in this Act shall be construed as au- 
thorizing any departure from, or variation of, the express terms or 
limitations set forth in any will, agreement, court order or other 
instrument creating or defining the fiduciary’s duties and powers, 
but the terms “legal investment” or “authorized investment” or words 
of similar import, as used in any such instrument, shall be taken to 
mean any investment which is permitted by the terms of Section 1 
hereof. 





"Trust Bulletin (pub. by Trust Div. of Am. Bank Ass.), Nov., 1943. 
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Section 3. Nothing contained in this Act shall be construed as re- 
restricting the power of a court of proper jurisdiction to permit a 
fiduciary to deviate from the terms of any will, agreement, or other 
instrument relating to the acquisition, investment, reinvestment, ex- 
change, retention, sale or management of fiduciary property 

Section 4. The provisions of this Act shall govern fiduciaries acting 
under wills, agreements, court orders and other instruments now 
existing or hereafter made. 


[NOTE: Specific provisions that may be desired in specific states 
and repealing sections, if desired, are to be inserted or added. A pre- 
amble may be desired. } 











THE IMPACT OF NAZI LAW 
FRIEDRICH ROETTER 


This is the incredible story of what Nazi doctrine meant for the 
lawyer—as judge, as practitioner and as student—in Germany. 

Although Nazi doctrines may have been conceived in cool calcula- 
tion as a means to power and nurtured through emotion, the point of 
immediate interest to the lawyer is that the acts of the Nazi regime 
were committed under law. The Nazis recognized the necessity of 
law. But their law had little in common with what lawyers had 
theretofore called law. I must therefore first deal with their concep- 
tion of law and the reasons why they succeeded in establishing and 
maintaining it as a legal system. Then I will discuss the constitutional 
and penal phases of their legal system, and follow this with the stories 
of the impact of this system upon the lawyer. Finally I will attempt 
to show that even the generals succumbed to the impact of this legal 
system. Such is the power of mob rule elevated into law. 


I. THE NECESSITY OF A LEGAL VIEW 


One blames the German people for not having revolted against 
Hitler. One argues that their inclination to regimentation by any 
kind of government is revealed by the lack of revolutions in German 
history, such as occurred in England and in France. But this charge 
ignores the fact that Germany and Europe are in a state of revolution 
the extent and outcome of which are incalculable. The military de- 
feat and collapse of Nazi Germany is a momentous episode in the 
course of this revolution, but not its end. A new phase is to begin, 
with new movements, and new personalities. Some of these persons 
will reveal themselves as advocates of old aims under new labels. 

The Nazi revolution must be regarded as a gigantic attempt to 
seize control of a dawning world revolution. Upon it was to be built 
the rule of German Nazidom with Europe its first subject. The 
attempt failed. But the revolution continues and will change the 
structure of Europe and of the world. Changes already wrought 
cannot be undone merely by trying to reestablish conditions as they 
prevailed prior to Hitler’s rise to power or by distributing Germany’s 
territory among her neighbors. The Nazi revolution pushed the prob- 
lems of the world revolution to the point where we must recognize 
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the latter’s true character and offer solutions which the Nazis were 
incapable of finding. 

One necessary step in that direction is a contemplation of events 
from the legal aspect for changes find expression in laws. The con- 
tention that the Nazi’s military and political collapse made their law 
but an interesting museum piece, is fallacious. Nor must the inten- 
tion of their conquerors to annul all Nazi laws at once, arouse ex- 
cessive hopes for immediate results. In most cases such annulments 
will be of a negative character only; that is to say, they will create 
gaps which will have to be filled by positive measures, new laws. 
Furthermore, Nazi law was but partly statute law. Its core was 
unwritten law based on the Nazi ideology. The attempt to reestablish 
the Weimar Constitution would therefore be a fatal mistake; for an 
empty mechanism, even if labelling itself democratic, cannot be 
adjusted to conditions changed by a revolution. Besides, upon the 
Weimar system rests the curse of having produced Nazism. How 
can it overcome that which it produced? Therefore, as long as we do 
not find adequate measures for replacing Nazi law, we may be com- 
pelled to continue with Nazi rules, controlling them while we use 
them to prevent fateful eccentricities. In some instances these rules 
created very efficient organizations for certain tasks. In general, how- 
ever, Nazi law was of such a devastating character as to justify the 
question why such a profusion of responsibility, particularly such 
unique legislative power, was placed in the hands of a Hitler. 

We cannot answer that question from a legal point of view without 
historical perspective. Our machine-age has released natural, eco- 
nomic and social forces whose dynamics we have not yet clearly 
grasped. Therefore, our minds are tortured, our souls restless. In- 
fluential groups everywhere, afraid that an adjustment of these 
forces would impair their vested interests, formed movements which 
made certain racial, social or political groups the scapegoats for the 
existing and ever increasing turmoils. If Hitler’s Nazi movement had 
not enjoyed the strong financial support of German and foreign in- 
dustrialists and bankers, if it had not been backed by other vested 
interests, Hitler would not have risen to power ten years after his 
abortive Putsch in Munich. All these groups had not only experi- 
enced ever more rapidly recurring economic crises, but also Nazi 
methods, including atrocities. However, they were so corrupt that 
they tolerated these methods. They preferred them to a loss of their 
privileges, hoping that “grateful” Nazis would spare them the very 
experience of these methods. Thus from the historical perspective, 
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Nazism does not appear as the cause but rather as a symptom of our 
day’s unrest, the ultimate result of a decaying society. In this per- 
spective three errors become evident. The first is a failure to under- 
stand that those who helped Hitler into power and who did every- 
thing to keep him there, are even worse than the Nazis; the second 
is an inclination to identify Nazism with the whole German people; 
and the third is a tendency to look upon German youth as a lost gen- 
eration. 

The first error is helpful in justifying, for reasons of expediency, 
the employment of Hitler’s helpers to power as experts in influen- 
tial positions, old, or even newly created ones. The second and third 
errors are dangerous because they disregard the application of prin- 
ciples, and permit instead the application of power politics against all 
Germans, punishing German youth for a Nazi training imposed upon 
them with the consent of their elders. 

A legal review will shed more light on these and other problems. 


II. HITLER’S MOB RULE—A LEGAL SYSTEM 


The discrepancy between Hitler’s intellectual achievements and 
his enormous successes in swaying public opinion, indicated the mag- 
netic power of his personality. To be the leader of a people, for him 
meant the ability to move masses. He therefore endeavored to con- 
vert the whole nation into a mass and to prevent its members from 
thinking independently. Despising the mass, he considered it stupid, 
cowardly, lazy and effeminate, the proper tool by which to rule 
mankind. He demanded that all propaganda be on such a low level 
to be hammered so unceasingly into the minds of the masses that 
even the most stupid could understand the ideas of his Fuehrer. 
That he regarded as the best way to “terrorize the masses spiritu- 
ally.” The more audacious and insistent the propaganda, he ex- 
plained, the less the masses would sense the contempt with which 
they were treated, and the more easily would they take any lie for 
truth. For Hitler’s purposes everything depended on blind faith 
and blind obedience of the masses rather than on truth, justice or 
humanity. He was convinced that the masses would prefer the brute 
force behind a fanatical creed to a “liberal” freedom which they did 
not know how to use. He therefore strove to subject everyone to the 
“magical influence” of mass meetings, holding that in the “delirium 





1 Hitler, Mein Kampf, German Edition, p. 650; American Edition (Reynal and 
Hitchcock), p. 848. 
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of mass suggestion” all doubts about the truth of the new teaching 
would vanish.? ; 

Whoever attended one of Hitler’s mass gatherings could no longer 
doubt his stirring influence over the masses. Those masses included 
parts of the so-called elite. One could observe how people listening 
to him ceased to think. Their outbursts of enthusiasm became ever 
wilder, their silent intervals ever shorter, the longer he spoke. Yet, 
limits were set to the spreading of Hitler’s mass hysteria so long as 
the majority of the German population was not under his spell and 
he had not become the lord of the conscience of a whole people and 
as such provoked their apathy against ruthless actions, political 
savagery and perverted sexuality. 

History has known mass hysteria at different times. As long as 
a man of “magnetic power” serves a noble purpose, no harm will be 
done. He may, in fact, possess additional extraordinary qualities of 
character and mind. Sometimes, however, a man is erroneously 
credited with such qualities because his morbid condition creates the 
impression of strength.* If, during critical times, people entrust 
themselves to his leadership, their error of judgment is bound to 
prompt a national catastrophe. 

Formerly the evil influence of a morbid leader found itself re- 
stricted to limited areas. Take Europe! When connections between 
one part and the other were primitive and many scarcely inhabited, 
a mass leader had neither the opportunity nor the means to extend 
his influence. But when Hitler developed his political activities, wide, 
densely populated areas existed. Their inhabitants were restless be- 
cause of depressions and therefore became an easy prey of a mass 
leader who was in command of every financial and technical means 
for spreading and organizing mass hysteria from a central head- 
quarters. Hitler was able to fly from one end of the Reich to the 
other. He could hold mass meetings and develop a mass propaganda 
on a hitherto unprecedented scale. Thus a people of 80 millions and 
later a continent, could be affected. 

Hitler’s mass propaganda required millions of Reich Marks. By 
the end of 1932 his party coffers were empty. Printers refused to 
print leaflets without cash. His propaganda was threatened by frus- 
tration and for that very reason his rise to power seemed no longer 
likely. This reveals the decisive effect of Hitler’s deal with big busi- 





* Hitler, Mein Kampf, German Edition, pp. 44, 89, 197, 200-202, 384, 510, 536, 
652. American Edition, pp. 56, 104-5, 231-2, 236, 238, 485, 679, 715, 850. 

*An explanation of this terrible confusion is given by Friedrich Nietzsche, 
‘The Will to Power, Aphorism 48. 
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ness and high finance, accomplished in January 1933 in Cologne with 
Franz von Papen acting as intermediary. Subsequently, new millions 
filled the party coffers. They paid Hitler’s old debts; they allowed 
him to renew his propaganda full blast. On January 30, 1933, when 
hesbecame Germany’s chief executive, he had at his disposal the whole 
police apparatus, all broadcasting stations, and the press. In retro- 
spect, the resistance of the German people against Hitler’s endeavor 
to create the conditions of mass psychosis was by no means weak. 
Even the Reichstag fire (February 27, 1933), the culmination of Nazi 
propaganda to swing the Reichstag election of March 5, 1933, in his 
favor, did not bring the Nazi Party the desired majority; it only 
won 43.9 percent, or 288 out of 647 elected deputies.* Only with the 
help of its reactionary friends, represented by merely 52 deputies, or 
eight percent, was Hitler’s coalition government (composed of 5 
Nazis and 8 reactionary “experts”) able to win a bare majority of 
340 deputies, or 51.9 percent of the votes.* Hitler’s reactionary 
friends asserted that the Fuehrer would direct his movement as they, 
his sponsors, pleased; they hoped to cope with the danger of mass 
hysteria by encouraging “as many decent people as possible to join 
the Nazi movement.” Both this slogan and the above assertion proved 
to be swindles. 

Hitler had to act as compelled by his trance or else lose his power 
over the masses, a power he needed very badly if he was to obtain 
the two-third majority in the Reichstag necessary for amending the 
Constitution of Weimar. Of that state of affairs, his helpers of the 
so-called elite were well aware. Nevertheless, they backed him to 
serve their selfish interests. Without the intellectual capitulation of 
the lawyers, doctors, industrialists, professors and generals Hitler 
would not have mounted to power nor retained his hold on Germany 
and later on continental Europe. Those professional men were willing 
to sanction his regime and help erect a legal structure resting on a 
new interpretation of religion, justice, history, medical science and 
economics by which the Nazis were able to cement their power over 
the common man. If these “elite” accomplices had supported Hitler 
because they genuinely misjudged him, they would have seized the 
opportunity of the Roehm Putsch of 1934, to bring him down. In- 
stead, they (and among them particularly the military and big busi- 
ness) made him Hindenburg’s successor. 

Mass hysteria had operated as a legal system since February 27, 
1933 (Reichstag Fire) ; after Hindenburg’s death it was systemati- 





‘Friedrich Roetter, “Reichstag. Riddle: Did The German People Vote Hitler 
into Power?” The Protestant, July-August, 1944, pp. 22-26. 
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cally developed in theory and practice to remain the legal basis of the 
life of the German people. 

According to scientific research, the individual is transformed into 
a part of the crowd as a result of mass psychosis; he loses his per- 
sonality, and unconsciously degrades himself to a blind tool of “the 
leader. Volition and sense of responsibility disappear; he becomes 
an automaton. He is conditioned to such a transformation by a senti- 
ment of invincible power overtaking him in the mass. He yields to 
instincts which he would have suppressed had he been by himself. 
Suddenly the activity of his spinal cord no longer starts at his brain, 
but is evoked by contagious suggestions which the leader hypnotically 
radiates.° The effect of this fascination is increased by reciprocity, 
and by imitation since all members of the mass succumb to it simul- 
taneously. 

The Nazi professors of law made these scientific conclusions the 
basis of their legal system. Unlike psychologists, however, they pur- 
posely failed to point out the dangers which the creation of the con- 
dition of mass psychosis is bound to prompt. Instead, they made the 
transformation of every German individual into a part of the mass 
by the Fuehrer the focal point of their legal system. They advertised 
that transformation as an event more important than birth or the 
coming of age. Attendance at Nazi mass meetings became an obliga- 
tion for every German. 

In this “unique” system the people represented a capital asset, 
inherently and historically inalienable. National Socialism, the Nazi 
professors of law explained, did not owe its existence to the State; 
National Socialism stood above the State, using the State as only one 
of several means to its end.’ Thereby the State lost its importance 
as an independent entity.? It was not a legal organization born by 
the will of individuals, but a “people’s communion,” to be regarded 
as a living, biological entity. This entity existed, irrespective of 
political frontiers, in all persons of the same race, not as individuals 


dependent upon themselves, but as “bearers of the Communal Spir- 
m8 





* Gustave le Bon, The Crowd (Engl. Translation, New York, 1925), pp. 26, 27, 
33-37, 40 ff., 60 ff., 128, 136, 141 ff., 158, 180. For further explanations and cita- 
tions see Friedrich Roetter, Might is Right, London, 1939, pp. 126 ff. 

* Professor Dr. G. A. Waltz, University Breslau, Deutsches Recht (German Law 
Periodical), 1935, p. 317. 

™Professor Dr. R. Hoehn, Universities Freiburg (Breisgau) and Berlin, Volk, 
Staat und Recht (People, State and Law) in Grundfragen der Rechtsauffassung 
(Fundamentals of Legal Conceptions) 1938, pp. 8, 10, 13, 16, 22, 25, 26. 27. 

* Professor Dr. R. Hoehn, Deutsches Recht (German Law Periodical) 1935, 
pp. 279, 280, 296 ff. 





Bb ee aera ait RRM ee ee te 


Fits < hiRes oid sie S ou 


ee ate ees 


raion igen ats Sa 


Pa Batir aK See 


Ee ee eee ee 


a 
fe) 
4 
4 
E ' 









522 WISCONSIN LAW REVIEW (Vol. 1945 


According to the professors of law, three factors were essential to 
the “people’s communion”: The “Fuehrer,” the “Followers” and the 
“Communal Spirit.” To be the “Fuehrer” was to be that “bearer of 
of the Communal Spirit” capable of acting “in the spirit of the com- 
munion” and also of pointing the way and marching in advance of 
the communion. In relation to the Fuehrer, the members of the 
communion were “Followers.”® * 

These notions: “Fuehrer” and “Followers,’’ the professors in- 
sisted, destroyed the old legal system.§ The third factor, the “Com- 
munal Spirit,” was guaranteed by the racial identity of the Follow- 
ers. From the point of view of jurisprudence, the professors ad- 
mitted, the Communal Spirit could not be understood in the usual 
way; therefore, they called it “a reality of a different species.”" 
Those of the same race were alone capable of being possessed by it. 
This possession was bound to occur if they obeyed the Fuehrer who, 
being “the most powerful personality of the communion, had created 
the people’s communion anew.”*? The “people’s communion” alleg- 
edly originated in the comradeship and common experiences of the 
front line soldiers during World War I, and was kept alive in the 
Nazi movement.’ The task and aim of the Fuehrer was to maintain 
the Communal Spirit by means of communal experience. 

The professors requested all members of the nation who were of 
the same race to become so possessed by this Communal Spirit that 
their whole lives and their every action would be guided by it. In 
that way everyone was to be transformed into a real member of the 
people’s communion. Member and Communion stood in the same 
relationship to each other as the individual to the mass.” 

As a result, the difference between State and society,’ State and 
individual, between public and private rights were abolished, and 
Roman Law was taboo. The Will of the Fuehrer replaced all dif- 
ferences, and in addition did away with the bonds between custom, 
law, and justice, and between the three branches of government 
(legislative, executive and judicial). The latter three, fused in the 
Will of the Fuehrer, became “functions of leadership.”” ® 1° Even 
the administration of justice was no longer an independent function, 
it merely carried into effect the Will of the Fuehrer.1! The Will made 
conflicts of interest among his Followers non-existent. This Will 





* Professor W. Merk, University Tuebingen, Verfassungsschutz (Protection of 
the Constitution) 1935, pp. 637, 640, 645. 
” Professor Carl Schmitt, University Berlin, Deutsche Juristenzeitung (German 


Lawyers’ Journal) 1934, p. 776. £4 
“ Dr. H. Tigges, Die Stellung des Richters im modernen Staat, (The position 


of the judge in the modern State) 1935, pp. 173, 174, 176. 
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was the source of, and inspiration for the code regulating the life of 
the German people. This Will was identical with “law” in the sense 
of “justice.” And this “unique” people’s law could not be explained 
by reference to abstract conceptions of law claiming to be valid for 
all peoples and all times.” 

Consequently the professors maintained that in the Code regulating 
the life of the German people there was no room for the principle 
that “all men are equal in the eyes of the law.” The exclusion of 
those of another race therefore was not an infraction of the law, but 
carried out the “German people’s law of equality.”!? 

According to these same professors, the Will of the Fuehrer ex- 
pressed itself by means of commands. These commands, however, 
were not orders of an individual but pronouncements of the Com- 
munal Spirit. Strictly considered, therefore, the Fuehrer could not 
be regarded as a dictator, nor a sovereign, nor an instrument of the 
State, nation, or other corporate body, nor an arbitrator. None of 
these designations conveyed the idea of the “uniqueness” of the 
Fuehrer or his “indissoluble unity” with his Followers. Here again, 
the professors admitted that they were not yet in a position to define 
the “Fuehrer idea” in positive judicial terms.* Nevertheless, they 
surmounted that difficulty by stating that the “new” juridical thought 
had not yet reached the point of fully comprehending the idea of the 
“‘people’s communion” so that it had still to make very considerable 
use of the old individualistic terminology.’ In any case, asserted the 
the professors, lack of confidence between Fuehrer and Followers 
was impossible. Even if his commands seemed to be incompre- 
hensible his Followers would nevertheless obey him, because the 
Fuehrer principle had imposed that duty upon them. 

At the Second Conference on Comparative Law at The Hague in 
August 1937, Professor Dr. R. Hoehn (then of the University of 
Freiburg, Breisgau, later of Berlin University) presented this new 
German jurisprudence to an international auditorium of professors 
without arousing sufficient sensation to provoke study and continued 
observation. If such scientific studies had taken place, one would 
have discovered that the new legal system was already well estab- 
lished in all spheres of the life of the German people. Surely, there 
were differences insofar as the new legal system had penetrated some 
spheres of life more deeply than others. But that did not change the 
fact that it had taken root; differences merely afforded opportunities 
for significant conclusions. 


3 Professor Dr. Th. Maunz, University Freiburg (Breisgau), Die Staatsaufsicht 
(State Control) in Grundfragen der Rechtsauffessung (Fundamentals of Legal 


Corporations) 1938, pp. 83, 84. 
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III. CONSTITUTIONAL LAW 


In a qualified sense the Constitution of Weimar was based on the 
tri-partition of power. However, its article 48, paragraph 2, gave 
the Reich president dictatorial powers: in case public security and 
order in the Reich were disturbed or endangered he could take the 
measures requisite for their reestablishment; if necessary with the 
help of armed force. However, the Reich president’s dictatorial 
power was limited by his obligation to inform the Reichstag at once 
about any measures taken and to repeal them if a bare majority so 
desired, and because he could invalidate only temporarily the follow- 
ing seven basic rights of the constitution: freedom of the individual 
(article 114), inviolability of the home (article 115), secrecy of mail, 
telegraph and telephone (article 117), freedom of speech and of 
opinion (article 118), freedom of assembly and association (article 
123, 124), and security of private property (article 153). 

After the Reichstag fire Hitler had no difficulty in getting Hinden- 
burg to sign the decree of February 28, 1933, as a means of defense 
against Communistic State-endangering acts of violence (Appendix 
1). The Nazi jurists cunningly expounded that decree and used it 
for the structure of their new legal system. They insisted that the 
term in the preamble “Communistic State—endangering acts of 
violence,” had to be interpreted in a broader sense so as to cover the 
threat of an attack against National Socialism from any side whatso- 
ever. The contention was that whosoever opposed the new system, 
the new order, thus attacked it, and must be considered a Communist. 
The courts followed this interpretation in cases where opposition had 
been expected. 

The Weimar Constitution had not only granted complete freedom 
of faith and conscience and the right to worship without interference, 
but had also expressly guaranteed the freedom of organizing into 
religious societies.* The dictatorial power of the Reich president 
could not invalidate these fundamental rights. This, the Reichs- 
gericht** (Supreme Court of the Reich) acknowledged, although se- 
verely criticized by the Nazi professors of law,’* because this juris- 
diction protected clergymen who opposed the Nazi penetration of the 
Christian churches. But later, the Kammergericht (Supreme Court 
of Prussia) yielded to the Nazi point of view by declaring (no longer 





* Articles 135 and 137, Weimar Constitution. 
* Judgment of the Reichsgericht of January 23, 1934 in Juristische Wochen- 
schrift (Law Weekly) 1934, p. 767, No. 18. Professor E. R. Huber, University 
Kiel, later University Leipsig, ibid., p. 1745, No. 1. 
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respecting the afore-mentioned fundamental rights of the Weimar 
Constitution) that polemics of an oppositional Church group were 
bound to provoke dissatisfaction and thereby to provide fertile 
grounds for new Communistic activities.15 

This indirect danger of new Communistic activities justified, ac- 
cording to the viewpoint of the Court, the application of the decree 
of February 1933.15 

For the sake of a correct evaluation of this jurisdiction one 
should, however, remember that Hitler had meanwhile entrenched 
his position to such a degree that the Reichstag could no longer 
demand the repeal of the decree, as well as acquired legislative pow- 
ers. These resulted from the Law for the Relief of the Distress of 
People and Reich (Enabling Law) of March 24, 1933 (Appendix 
2) as passed by the Reichstag. 

With the passing of this law the Reichstag had pronounced its own 
death sentence. Were the Reichstag members swayed by Hitler’s 
magic power, or did they fear the Storm Troopers without wanting 
to admit it? Nobody protested against the absence of the 81 elected 
Communist representatives innocently arrested as incendiaries. But, 
in spite of all this, the Rump Parliament would still have been in a 
position to defeat the Nazi-Conservative coalition, because the En- 
abling Law which changed the Constitution, required a two-thirds 
majority. However, it was passed by 444 against 93 votes.1® It was 
decisive that the 73 members of ex-chancellor Bruening’s Center 
Party, and the 18 members of the Bavarian People’s Party voted for 
Hitler. In spite of all their bitter experiences they still hoped that 
Hitler would keep “within the bounds of the Christian law of eth- 
ics.’16 

On the basis of the Enabling Law, Hitler’s government decreed 
the Law Against A New Formation of Parties, and the Law Con- 
cerning Referendum, both of July 14, 1933 (Appendices 3 and 4). 

In the Nazi laws the term Reich government lost the significance 
of a council of several Reich ministers ; previously that council, under 
the chairmanship of the Reich chancellor, could pass resolutions by 
a majority vote. According to the Fuehrer principle, applied by the 
Nazis without any further formalities, resolutions were passed by 
Hitler alone. Reich ministers, henceforth, exercised only advisory 





% Judgment of the Kammergericht of March 5, 1935 is Deutsche Justiz (Law 
Periodical) 1935, p. 1831. 

% See Roetter supra, note 4. The names of the 444 Yes-men were printed in 
the official stenographic report of the Reichstag Session of March 23, 1933, pp. 
42-45. 
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functions and had to yield to Hitler’s Will. Their signatures under 
Reich laws merely meant that they were responsible to Hitler for 
the execution of these laws according to his orders. As long as 
Hindenburg lived, his collaboration as Reich president was some- 
times necessary. Hindenburg complied when Hitler wanted to utilize 
the two afore-mentioned laws of July 14, 1933, in the interest of the 
new order. October 14, 1933,17 Hindenburg signed the decrees by 
which the Reichstag was again dissolved and new elections were 
ordered for November 12, in the knowledge that the new Reichstag 
would comprise only members of the Nazi Party (by then the only 
party permitted), and that Hitler would combine the election with a 
referendum. The questions referred to were Germany’s retirement 
from the Disarmament Conference and her resignation from the 
League of Nations. In consequence of the overwhelming majorities 
obtained in the election as well as in the referendum, Hitler decreed 
the Law For Securing The Unity of Party And State, December 1, 
1933, (Appendix 5). On January 30, 1934, the first anniversary of 
Hitler’s access to power, the Reichstag passed unanimously the Law 
About The Reconstruction Of The Reich (Appendix 6). From then 
on Hitler’s power was no longer restricted by the time limit or other 
limitations of the Enabling Law. 

On August 1, 1934, the Reich government passed the Law About 
The Head Of The State Of The German Reich which bore the signa- 
tures of Hitler and all Reich ministers.'* It decreed: “At the time 
of the death of Reich President von Hindenburg, the office of Reich 
president is to be merged with that of Reich chancellor. Therefore, 
all functions hitherto exercised by the Reich president are to be trans- 
ferred to the Fuehrer and Reich chancellor Adolf Hitler. He desig- 
nates his proxy.” Again the Law Concerning Referendum of July 
14, 1933, was put to use, and on August 19, 1934, an overwhelming 
majority of the people voted for the application of the said law of 
August 1, 1934.15 It was decisive that the allegedly “unpolitical’’ 
Wehrmacht stood in unwavering loyalty behind Hitler. Since in 
addition, the Nazis completely controlled the armed police formations, 
any attempt at serious resistance appeared hopeless. Hitler had 
become not only the Supreme War Lord (Supreme Commander-in- 
Chief of all Armed Forces) but also the German People’s Supreme 
Law Lord who exercised the judicial power. 

Many scoffed at Hitler because he continued to operate with 





* Reichsgesetzblatt (Reich Law Gazette) 1933 (Part I), p. 729. 
8 Tbid., 1934 (Part I), pp. 479, 752. 
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elections and referendums as head of the State though all opposi- 
tional activities had been forbidden. But these scoffers overlooked 
that elections furnished Hitler again and again with the opportunity 
for mass meetings in which to create conditions of mass psychosis 
and thus to make the people confused on whether persuasion or force 
had enticed them to follow the Fuehrer. In 1934-35 the Saar Plebi- 
scite, followed by the return of the Saar Basin to Germany, gave the 
Nazis ample opportunity to organize gigantic, patriotic mass-meet- 
ings. Then again, Hitler cunningly combined Reichstag election cam- 
paigns with referendums on questions of foreign policy against which 
no patriotic German would dream of voting. On March 29, 1936 it 
was the military re-occupation of the Rhineland; on April 10, 1938, 
it was the Anschluss with Austria. Generally it was hard to split 
one’s vote, that is to say, vote in favor of a question relating to 
foreign policy but against the Nazi Party list for the Reichstag. 
Sometimes it was impossible. On April 10, 1938, the two questions 
were indeed cleverly combined into one: “Do you approve of the 
reunion effected on March 13, 1938, between Austria and the Ger- 
man Reich and do you vote for the list of our Fuehrer, Adolf 
Hitler?” The more Hitler’s successes in foreign policy enabled him 
to combine mass-meetings with patriotic demonstrations, the longer 
the psychological effect of his meetings lasted after they had taken 
place. At these patriotic demonstrations, the enthusiastic support of 
the generals of the Wehrmacht was again of decisive significance. 

The new Law Concerning Referendum did not provide for the 
possibility of a referendum unfavorable to the Government. The Nazi 
jurists explained that in such an event the steps to be taken were to 
be left to the Fuehrer. For, they argued, it was in his Will alone 
that the will of the people was correctly expressed, and effect was 
to be given to it in spite of a self-willed and misguided electorate.?® 

Under these circumstances plebiscites or referendums as provided 
by the Weimar Constitution in various cases, could no longer take 
place. The Nazi jurists held that these regulations were obsolete 
under the new Law Concerning Referendum, even though this Law 
did not expressly repeal them. 

I refrain from discussing the constitutional institutions which 
came into existence after 1934, because they constituted only techni- 
calities or details regarding the established new order. 

Since there was longer any difference between public and private 
law, the Fuehrer principle ruled in all spheres of German life. Nazi 





2” W. Merk op. cit., p. 645; H. Tigges op. cit.. p. 179. 
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associations were formed for all professions, occupations, and activi- 
ties. They were organized according to the Fuehrer principle and 
all people of German blood had to join them or else be unable to 
continue their professions, occupations, or activities. Expulsion from 
such an association meant starvation. 

Two exceptions to the Fuehrer principle were characteristic. The 
first was that the Followers in factories—the workers—could accept 
or reject the yearly list of nominees for the “Council of Confidence” 
(Nazi Shop Council) by a secret ballot.2° The list was made up by 
the employer as shop leader in consultation with the supervising Nazi 
agent of the German Labor Front. The said Council consisted of the 
shop leader, and the workers’ representatives. The nominees were 
appointed annually by the Labor Trustee (a governmental official). 
Hitler nourished the idea that of all people, it would be most easy to 
sway the opinion of the German workers, at least concerning labor 
questions in factories. But here, he proved to be wrong. The ballots 
were used to defeat the Nazi lists so completely that they were sus- 
pended “until further notice.””° 

The second exception concerned big business. Its industrial enter- 
prises had formed self-governing associations which were to look 
after their common business interests. But while all other occupa- 
tional associations had to be transformed according to the Fuehrer 
principle, the leaders of these industrial groups were obliged to hold 
a meeting of the members of their group at least once a year. At 
such a meeting members received information about the activities of 
their group and its financial position, they expressed their opinion, 
and decided, by secret vote, whether the leader had their confidence.” 
If the group consisted of more than 200 members, its Advisory Coun- 
cil exercised these functions. Furthermore, in general no group 
leader could decide on his own account against the majority of the 
Advisory Council without the consent of his superior group leader.”* 
These regulations reflected the powerful position of big business in 
Hitler’s Reich. There have been indications, however, that circum- 
stances forced the Nazis to show even big business the iron fist. Thus, 
in 1943 a business system of about 20 management districts was 
established because there was no longer any market for which to pro- 





* Law for the Regulation of National Labor of January 20, 1934, paragraph 
9 Reich Law Gazette 1934 (Part I), p. 46; and supplementary Laws of March 
31, 1936, March 9, 1937 and April 1, 1938 (Reich Law Gazette 1936, p. 335; 1937, 
p. 282 and 1938, p. 358). 

™ Decree of November 27, 1934, paragraphs 11, 16 to 24, Reich Law Gazette 
1934, I, p. 1194 and Decree of September 25, 1935, paragraphs 11 ff. Reich Law 
Gazette 1935, I, p. 1171. 
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duce. These districts were administered by Reich commissioners, 
with big industrialists as assistants ; the orders came from the Central 
Planning Office of the Reich. As a result about 2,000 cartels were 
dissolved, and only about 200 continued to exist for price regulation 
purposes. 

Wher the veil of secrecy about events during the war is eventually 
lifted, we may learn that nations everywhere were confronted with 
the same problems. It would be a mistake to deny that the Germans 
solved one or the other scientific, technical or organizational prob- 
lem in a remarkable way simply because of our contempt for the new 
order of the Nazis. The legal question is whether such solutions had 
anything to do with Hitler’s new order, and whether they were found 
in spite or because of its existence. Even the latter case would not 
constitute a legal justification of an otherwise detrimental system. 


IV. THE PENAL SYSTEM 


In the Nazi Reich, penal law had to serve the maintenance of 
Hitler’s mob rule ; its aim and scope, therefore, was basically changed. 
A new type of criminal was introduced: the traitor to the people, in 
other words a person who by word or deed opposed Hitler’s ideol- 
ogy.?* 

The makers of the new penal law carefully based it on the Fueh- 
rer’s code for the life of the German people.”* A traitor to the people 
was a “being representing the anarchical principle,”** and had to be 
wiped out. The distinction between law and politics was thereby 
obscured, a fact praised by the Nazi professors, notwithstanding that 
some, under the Weimar Republic, had considered such an obscura- 
tion incompatible with the duties of a judge.** 

Nazi Party members demanded that the old penal system of gen- 
eral definitions, and of defining individual crimes, misdemeanors, 
offenses, and criminals and other evil doers, be abolished at one 
stroke. That was quite consistent with their conception that every 





“Dr. Guertner in Guertner-Freisler, Das Neue Strafrecht, (The new Penal 
Code) 2nd edition, p. 24; joint explanation by Dr. Guertner, then Reich Minister 
of Justice, and R. Freisler, then State Secretary to the Reich Ministry of Justice, 
dated October 31, 1936, ibid., p. 3. 

*R. Freisler in Das Kommende Deutsche Strafrecht (The German Penal Law 
To Be) General Part, 1935, 2nd edition (Report of the Official Commission), 

. 14-18. 

7 * Professor Carl Schmitt, University Berlin, Veroeffenteichung der Vereinigung 
der Staatsrechtslehrer (Publication of the Union of the Teachers of Public Law, 
Periodical) vol. I, p. 97; Tigges, op. cét., p. 175. 
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crime was a breach of faith towards the Fuehrer. The new system, 
they insisted, was only to be based on the notion of disloyalty to the 
Fuehrer ; any man or woman guilty of this disloyalty was axiomati- 
cally devoid of all honor. Only certain minor offenses, amounting in 
effect to no more than disobedience, were not to involve the loss of 
honor.*> The Official Penal Law Commission, however, consisting 
of Nazi and other legal experts (all trainees of the old system) feared 
that by thus generalizing and limiting the basis of punishment, the 
conception of loyalty would be “leveled down.”** They, therefore, 
decided to retain the old system of definition. The problem now was 
how to reach the goal of the new penal system by means of the old. 

For this purpose the Nazi government had to introduce a great 
number of new crimes, to widen the scope of existing ones, and to 
increase penalties considerably. Hence, the old penal law and pro- 
cedure were amended by new laws, and in addition special laws were 
decreed to meet political needs.2* Furthermore, the reports of the 
Official Commission on Penal Law and Procedure were published to 
make the judges familiar with the new penal system, even that part 
which had not yet been decreed. The judges were expected to adjust 
their decisions accordingly. According to these reports, no less than 
23 actions were considered treasonable and punishable by death or 
other severe penalties.?* 

An attempted crime had always been punished under German 
penal law, an attempted misdemeanor, however, only in certain speci- 
fied cases. In both cases, the punishment was milder than for of- 
fenses actually committed. The tendency of the Nazi penal system 
was to treat all offenses committed with unsuitable means, or against 
unsuitable objects, as attempted crimes, and to punish them as if they 
had actually been committed, that is to say, as if they had led to the 
desired result.2® Consequently, the Nazis punished imaginary crimes 





*R. Freisler op. cit. supra note 23, pp. 46-48. 

* A selected list of such laws follows; the figures in parentheses refer to the 
pages of Part I of Reichgesetzblatt (Reich Law Gazette) corresponding to the 
dates of the laws: Laws of April 4, 1933 (162); April 21, 1933 (203); May 26, 
1933 (295) ; October 13, 1933 (723); November 24, 1933 (987 and 995); April 24, 
1934 (341); June 20, 1934 (516); November 14, 1934 (1163); December 20, 1934 
1269) ; February 15 and 22, 1935 (204 and 276); March 16, 1935 (387); June 28, 
1935 (839 and 844); June 22, 1936 (493); July 2, 1936 (532); December 1, 1936 
(999); November 24, 1937 (1298); June 22, 1938 (651); November 23, 1938 
(1729); September 1, 1939 (1683); September 4, 1939, paragraph 1 (1609); 
September 5, 1939 (1679); September 16 and 17, 1939 (1842 and 1847); October 
4, 1939 (2000); November 25, 1939 (2319); December 5, 1939 (2378); January 
21, 1940 (405); March 13, 1940 (484); April 2, 1940 (606); May 6, 1940 (754). 

* For a list of these 23 treasonable actions see Roetter op. cit. supra note 5, 
p. 262. 

*R. Freisler in Das Kommende Deutsche Strafrecht (The German Penal Law 
To Be) General Part. 1935, 2nd edition (Report of the Official Commission), 
pp. 14-18, 35; and in Bulletin of the Nazi Lawyers’ Association 1935, pp. 14-18, 35. 
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as they would real crimes. Germany’s Supreme Court, the Reichs- 
gericht, once refused to punish for attempted murder a person who 
had prayed for the death of a fellow-man. The Court had pointed out 
that in principle an attempted crime was punishable because it re- 
vealed a criminal will; however, to try to kill anyone by praying for 
his death, was sheer superstitution, and could never be a source of 
danger. Under the Nazi ruling the same Court later punished a man 
for attempted racial pollution because he, mistakenly believing him- 
self to be a Jew, had had sexual intercourse with an “Aryan” wom- 
an.?? 

Another means of extending the scope of penal law was the intro- 
duction of the principle of analogy. Acts became punishable where 
no particular penal law was applicable if the act in question deserved 
punishment according to the fundamental idea of some penal law, and 
according to what the Nazis called “gesundes Volksempfinden,” 
sound popular feeling.*° It was left to the judge to decide on the 
merits of each case whether this provision was to be applied.*® In 
that way, the judge was enabled to create law in order to fill gaps 
in the penal system, and to replace the old rule nullum crimen sine 
lege and nulla poena sine lege by the new principle nullum crimen sine 
poena.*! 

The phrase “sound popular feeling” compelled judges (qualified 
judges and lay justices), attorneys and counsels of defense not only 
to classify acts by reasoning according to definite rules of law, but 
also by sensing their ethical worth. For the same purpose, the Nazi 
government frequently introduced expressions such as turpitude, 
malicious and mischievous attitude, malicious or provocative re- 
marks, etc., into descriptions and definitions of individual crimes and 
rules of conduct. To be sure, all these phrases and expressions were 
not introduced to impel administrators of justice to take account of 
current popular opinion, but merely to become binding standards 
imposed upon them by the Will of the Fuehrer.*? 


*Judgment of 2nd Penal Senate of March 3, 1938 in Juristische Wochenschrijt 
(Law Weekly) 1938, p. 1105, No. 2. 

* Paragraph 2 of the Reich Penal Code as amended by the law of June 28, 
1935, etc. 

"The Permanent Court of International Justice in its advisory opinion of 
December 4, 1935, Series A/B, No. 65 gave an analysis about these different prin- 
ciples and came to the conclusion that certain Danzig legislative decrees, which 
were identical with those of Nazi Germany, were not consistent with the Constitu- 
tion of the Free City of Danzig. The reasoning of three dissenting judges was also 
informative. 

*R. Freisler in The German Penal Law To Be, supra note 28, p. 81 and in 
ibid., Special Part, 2nd edition, p. 59. 
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In conformity with these intentions the Nazi government re- 
quired that the principle of analogy be applied against, never in favor 
of, the accused. During the years of allied occupation of German 
territory after 1918, the courts considered individual Germans who 
had violated the law not to have acted wrongly if they had defended 
themselves, or national interests during a period of national dis- 
tress.5* Such a point of view, could no longer persist under Nazi 
law, for the Fuehrer’s written or oral Will alone decided whether an 
act was committed in self-defense or in defense of people and State.** 

A turning point in the whole development was the Law About 
The Measures Taken In Defense Of The State In An Emergency, 
of July 3, 1934.55 Signed by Hitler, Dr. Frick, Reich Minister of the 
Interior (and as such chief of all police forces), and Dr. Guertner, 
Reich Minister of Justice, it decreed that “the measures taken on 
June 30 and July 1 and 2, for the suppression of treasonable attacks, 
were taken legally, in defense of the State in an emergency.” It was 
the first Law proclaimed by Hitler as the German people’s “Supreme 
Law Lord.” It was his reaction to widely spread accusations that 
Nazi police gangs had used the so-called Roehm-Putsch to murder 
ruthlessly many innocent people. On July 13, 1934 Hitler convoked 
the Reichstag. He insisted that there had been a conspiracy and 
refused to answer for his actions before the law. “If we are re- 
proached,” he exclaimed, “for not leaving matters to be dealt with 
by the ordinary courts, I can only say this: in that hour I was re- 
sponsible for the fate of the German nation, and thus I was the 
Supreme Law Lord of the German people.” 

Hitler could not risk an investigation. The possibility of breaking 
his spell existed, but it was wrecked by the attitude of Hindenburg 
and the Wehrmacht, the only armed force that could have pushed the 
Nazi police back into the bounds of law. The Nazi professors of law 
also preferred to veil the situation. It remained to be seen, they 
wrote, whether the law of July 3, 1934, was to have any constitu- 
tional effect, and if so, what this effect was going to be.** The signifi- 
cance of the term “Supreme Law Lord,” in their view, was still 
pending. Perhaps these Nazi professors merely wanted to lull quies- 
cent non-Nazi colleagues who had grown alarmed. Perhaps their 








“ More details in Roetter, supra note 5, pp. 156 ff. 

“ Professor Dr. Klee, Berlin, in The German Penal Law to Be, supra, note 28, 
pp. 74, 86, 96; R. Freisler in Deutsche Justiz (German Judicature, Periodical) 
1935, p. 856, and in Bulletin of the Nazi Lawyers’ Association 1935, p. 21. 

“Reich Law Gazette 1934, I, p. 529. 

* Professor Carl Schmitt, Berlin, in Deutsches Recht (German Law, Periodical) 
1934, p. 321. 
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attitude changed when Hitler became Hindenburg’s successor. In 
any case, they declared soon enough that the Fuehrer was not subject 
to penal law, and that the provisions of the Weimar Constitution 
whereby the Reich president could be removed or, like the Reich 
chancellor, be charged with a breach of the Constitution, or a law of 
the Reich, were void as a consequence of events.37 

The Nazi government even in the wording of its laws, avoided 
any indication that it was based on mass-psychosis. There was no 
Nazi penal law like article 62 of the Italian Penal Code of October 
19, 1930, revealing that under certain circumstances a crime was 
extenuated when committed “through suggestions of a Fascist rioting 
mob.” 

The arbitrary attitude of the Supreme Law Lord ‘had, however, 
to be somehow integrated with the Nazi legal machinery. This was 
done to some extent by the Party judiciary, which to the exclusion 
of the ordinary courts, had jurisdiction over Party members. A sen- 
tence of the Party court could declare itself to be “incompetent of 
dealing with the matter for high Party reasons.”** Expediency, not 
legality, thus became the decisive principle. 

In 1938 this same principle prompted the Nazi jurists to propose 
a Board of Reparation as the agency of a new penal procedure.®® 
Under this proposal the verdicts of all penal courts were to be 
legally valid upon promulgation, without the right of appeal to any 
regular court. The Party was to nominate the Board which was to 
consist of lawyers and of lay members of the Party and its affiliated 
associations. The Board was to be entitled to declare a verdict 
invalid if according to “sound popular feeling” it resulted in an in- 
tolerable injustice. The Board’s decision was to be based entirely on 
political considerations; it was not to be an act of grace, though it 
was also proposed that the Board was to have the power of exercising 
clemency.*® 

This proposal was never legalized. But its ideas, even though 
expressed in old legal terms and adjusted to old penal procedure, 
must have been in the mind of the Nazi government when it decreed 
the law of September 16, 1939.4° According to that law a Special 





* Professor W. Merk, op. cit., pp. 656, 658. 

* Paragraph 26 of the directions for the Party Courts of February 17, 1934, 
as amended in Frank-Haidn-Fischer Das Recht der NSDAP (The Law of the 
Nazi Party). 

"Das Kommende deutsche Stratfverfahren (The German Penal Procedure 
To Be), Report of the Official Commission 1938, pp. 35 to 37. 

“Reich Law Gazette, I, 1939, p. 1842 and decree of September 17, 1939 ibid. 
p. 1847; amended by decrees of February 21, 1940 (405), paragraphs 9, 34, and 
March 13, 1940 (493), paragraph 21, No. 31. 
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Penal Senate of the Reichsgericht was established, consisting of the 
president of the Reichsgericht as chairman, and four members. The 
members—two judges of the above-mentioned Supreme Court of the 
Reich and two laymen (Party members, of course)—were nominated 
by the Fuehrer. The Special Penal Senate could depart from the 
rules of penal procedure on its own discretion. At this special senate 
the Oberreichsanwalt (Chief Prosecutor) could enter an extraordi- 
nary protest against any sentence in penal cases within a year after it 
had passed into law if, because of heavy doubts regarding the cor- 
rectness of the sentence, he considered a new hearing and decision 
necessary. From his interference only the Volksgerichtshof (People’s 
Court) was exempted, for which special regulations were simultane- 
ously issued for the same purpose. The Oberreichsanwalt’s protest 
invalidated all former sentences of the case concerned, whether the 
verdict had been guilty or not guilty. 

The Chief Prosecutor could furthermore indict before the special 
senate in any penal case “if he considered it necessary for reasons 
of its importance,” provided the case was not within the jurisdiction 
of the People’s Court. 

By the law of July 4, 1939,*' the term of office of Dr. Bumke, 
President of the Reichsgericht, who had reached the age limit, was 
extended for three years; this was of special significance considering 
the afore-mentioned law of September 16, 1939. 

With reference to that very law it must in addition be mentioned 
that the right of the Chief Prosecutor to enter an extraordinary 
protest, was not bestowed upon the condemned or his counsel of 
defense. According to the Nazi conception, the condemned was to 
trust that the officials of Hitler’s Reich would act justly.4* In fact, 
the Chief Prosecutor acted according to the orders of Gestapo head- 
quarters. For under Nazi rule the officials of the police and detective 
service had obtained far greater importance than being only auxili- 
aries to the public prosecutor.** The police was no longer an instru- 
ment of justice ; Nazi justice had become an instrument of the police. 

In that way, the Secret Police (Gestapo) with its concentration 
camps** became the main institution of the Nazi penal system. Pro- 
tective custody (originally designed to protect the arrestee from mob 





“Law of July 4, 1939 (Reich Law Gazette, I, p. 1089). 

“R. Freisler in The German Penal Law To Be, supra note 28, p. 135. 

“R. Freisler, ibid., p. 65. 

“Excerpts of the Camp Regulations and of the Disciplinary and Penal Regu- 
lations issued by the Inspectorate of the Concentration Camps SS Elite Guards 
in 1934 proving that recourse to flogging was continually taken, are quoted in 
Roetter, supra note 5, pp. 189 ff. 
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violence, but perverted by the Nazis to the opposite use) could be 
extended beyond any limit of time or reasons, for restrictions of 
personal freedom were permissible according to the decree of Febru- 
ary 28, 1933 (Appendix 1). In 1936 a Nazi law proclaimed orders 
of the Gestapo incontestable ; they were therefore no longer subject to 
‘review by administrative courts.** Therewith, an old democratic 
tradition of royal Prussia was done away with, namely, that the 
legality but not the expediency of a police order could be brought 
to a judicial review by those concerned. The Supreme Administrative 
Court of Prussia (Oberverwaltungsgericht) in Berlin not only held 
that its jurisdiction as protection against illegal police orders had 
come to an end through the law of 1936, it even interpreted this law 
as serving also the regular police in cases which, though dealt with 
by the latter, might just as well have been dealth with by the Ges- 
tapo.*® The effect was helplessness against orders of the regular 
police hardly different from that against orders of the Gestapo. 


V. THE JUDGE 


Nothing was changed in the wording of the centuries old prin- 
ciple: “The judge is independent and subject only to the law.” 
Apparently it still ruled the Nazi judge, not only in penal cases but 
in all others. But the judge’s new oath of office changed the char- 
acter of that principle: “I swear: I will be loyal and obedient to the 
Fuehrer of the German Reich and people, Adolf Hitler, to adhere 
to the law, and to fulfill the duties of my office conscientiously so help 
me God.”’*? Since the Will of the Fuehrer had become law, adherence 
to the law and loyalty to the Fuehrer were identical. The criterion 
of independence, therefore, changed in meaning, the more so since 
the Nazi professors of law insisted on the continued existence of the 
principle of independence and even included it, its wording un- 
changed, into new laws.** Of course they failed to add its new inter- 
pretation that Hitler as Supreme Law Lord had brought judicial 
independence to perfection. The Fuehrer, in their opinion, was the 





“Prussian Law of February 10, 1936, Preussische Gesetzessammlung (Prussian 
Law Collection) 1936, p. 21. 

“Judgment of March 19, 1936 in Juristische Wochenschrift (Law Weekly) 
1936, p. 2189. 

“Law of August 20, 1934 (Reich Law Gazette, I, p. 785) and Deutsches 
Beamtengesetz (German Civil Service Law) of January 26, 1937, paragraph 4 
(Reich Law Gazette, I, p. 42). 

“ As e.g. Gesetz ueber das Reichswirtschaftsgericht (Law Concerning the Court 
for National Economy) of February 25, 1938 (Reich Law Gazette, I, p. 216). 
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most independent judge, and his trusted representatives, the judges, 
shared that very independence by exercising their office in accord- 
ance with his Will.*® 

So far as the judges resisted this new conception of indepedence, 
they advanced three arguments: (a) that since 1925 the jurisdiction 
of the Reichsgericht and other courts had taken the view that at least + 
the supreme courts in Germany had the right and the duty of judi- 
cial review ;*° (b) that up to now the decisions of the courts had 
rested on logic, that specific kind of judicial reasoning which was to 
grant protection against mass hysteria; and (c) that the judges 
enjoyed security of tenure. 

The Nazi government first did away with the judge’s security of 
tenure ; it was not re-established even after the so-called purification 
of the civil service™ from racial or political undesirables. For, accord- 
ing to the New German Civil Service Law,5? Hitler was entitled to 
retire any official (including the judge) for life or for a period of 
time if it appeared that he could no longer be relied upon always to 
support the National Socialist State.®? The facts to justify such a 
retirement had to be established in a special procedure, but on April 
26, 1942, Hitler, in an address to the Reichstag, claimed the power to 
remove from office without further ado any judge who failed to recog- 
nize the command of the hour. The Reichstag immediately conferred 
this power upon the Fuehrer. 

In addition, the Nazi government with the Party collaborating** 
was able, on an ever increasing scale, to follow a policy of appointing 
only judges loyal to the cause. That policy was applied for the multi- 
plying penal as well as the decreasing civil courts; it was applied 
with especial strictness to the presidents of those courts in which 
a bench of judges sat. These presidents received governmental in- 
structions designed to prevent resistance of the type mentioned above 
under (a) and (b) ; as far as we know, the effect was almost without 





“ Tigges, op. cit. p. 175. 

Professor Gerhard Anschuetz, Die Verfassung des Deutschen Reiches vom 11. 
August 1919 (The Constitution of the German Reich of August 11, 1919) 3rd 
edition Berlin 1930, notes 4 and 5 to article 70; note 1 to article 76, and notes 
4 and 5 to article 102. 

™ Tigges, op. cit., p. 163 note 51 reports a statement of Kerrl, former Prussian 
Minister of Justice, according to which on February 18, 1934, only 374 of 1034 
judges in Berlin were left in their old positions. 

"= Deutsches Beamtengesetz. of January 26, 1937, paragraph 71 (Reich Law 
Gazette, I, p. 52). 

“Without the acknowledgment of the Party as represented by the Deputy 
Leader no State official could be appointed or promoted, Decree of July 10, 1937 
(Reich Law Gazette, I, p. 769). 
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exception, satisfactory. This was indeed, the introduction of the 
Fuehrer principle in the jurisdiction of the courts. 

The Fuehrer principle of course ruled the Party courts. A Party 
court consisted of three members: the president, and two associate 
judges. The president’s vote overruled those of the two associate 
judges.°* The same procedure prevailed in the supreme Party courts. 
The Party court judges were responsible to the Fuehrer alone, not 
to any deputy leader.®° But in matters of procedure, the presidents 
of the supreme Party courts had authority over those of the lower 
courts.°* Party judges could be relieved of their posts at any time 
for incompetence, or unsuitability on any other grounds.®* Party 
courts became authorized to examine witnesses and experts under 
oath, provided the examining magistrate was a qualified judge. This 
oath was equivalent to an oath taken before an ordinary court.** 
Ordinary courts had to render legal assistance to Party courts, and 
were not authorized to revise their decisions. 

The Nazi government hesitated to order directly the introduction 
of the Fuehrer principle into the ordinary courts. It preferred in- 
direct methods. The appointment of reliable judges, particularly 
presidents of the courts, was to develop that kind of relationship 
between them and their associate judges which corresponded to the 
“natural co-operation” between leader and followers.5* There were 
certain rules for the promotion of such a “natural” development, e.g., 
at the beginning of every court session, attorneys and all other per- 
sons present, had to greet the entering judges with the Hitler salute. 
The judges had to return the salute in the same solemn fashion. 
In any case, the government regarded the presidents as leaders and 
as such responsible for a correct verdict; it was their obligation to 
sway their associate judges to their opinion.®* In that way the gov- 
ernment hoped to render superfluous the old legal provisions for the 
constitution of the courts in regard to deliberation, voting, and the 
requirement of a specified majority, without amending or expressly 
abolishing them.** 





“ Paragraphs 25 and 6 of the Directions for the Party Courts of February 17. 
1934 as amended in Frank-Haidn-Fischer Das Recht der N.S.D.AP. (The Law of 
the Nazi Party). 

*W. Buch in Deutsche Justis (German Judicature) Periodical 1934, p. 650. 
Walter Buch and Willi Grimm were the presidents of the two Supreme Party 
Courts in Munich. 

* E.g. paragraph 6 of the Decree regarding Courts of Honor of the Nazi 
Rechtswahrer Federation, and Tigges, op. cit., p. 164 note 64. 

* Law of September 30, 1936, (Reich Law Gazette, I, p. 853). 

8 Freisler in Das Kommende deutsche Strafverfahren (German Penal Procedure 
To Be) Report of the Official Commission on Penal Procedure 1938, pp. 59, 63. 
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To eliminate the possibility of resistance by judges through (b) 
(logic), the presidents were instructed that deliberations upon a ver- 
dict must not prompt too much discussion. Discussion would entail 
the risk of giving intellectual considerations too prominent a place, 
and too much argument about details would result in obscuring the 
general view of the case.°* The term “general view of the case” 
implied that for the Nazi legal experts of the Reich minister of 
justice “selected presidents” were presidents who had been swayed 
by Hitler’s personality and who in turn would be able to sway their 
associates. Other Nazi experts warned that the measures taken 
would not prevent reflection and logic of the judicial mind from 
clashing with the Nazi ideology. They demanded, therefore, that the 
courts be transformed into agencies of the political executive without 
further delay and by unmistakable orders of the Fuehrer. 

As for judges who were Party members, Party discipline guar- 
anteed their compliance with Hitler’s instructions regarding the prac- 
tice of their office. If, on the other hand, such a judge would leave 
the Party, be it voluntarily or involuntarily, it would be irrefutable 
proof that he could no longer be relied upon invariably to support 
the National Socialist State.5® Judges who were not Party members 
had to belong to the Reich Federation of German Officials and to the 
Nazi Rechtswahrer Federation, both supervised by the Party as affili- 
ated associations. In these affiliations they received the requisite 
training controlled by the Akademie fuer Deutsches Recht (Academy 
of German Law). The latter’s president was Dr. H. Frank, later 
Reich minister without portfolio and governor-general of Poland.® 
The title Rechstwahrer Federation was coined by the Nazis and 
meant “those who maintain and preserve the law.” In the spirit of 
the People’s Communion it included judges, attorneys, clerks and 
ushers of the courts, and jailers. Sometimes they were trained to- 
gether, but generally in separate groups according to their particular 
functions. 

A special procedure was proposed for judges sitting in high 
treason trials by Dr. Thierack,*' once a high official of justice of 
royal, and later republican Saxony, then successively vice-president 
of the Reichsgericht, president of Hitler’s People’s Court, member 
of the Official Commission on Penal Procedure, and finally Reich 





"Speech of Dr. W. Frick, then Nazi Reich Minister of the Interior at the first 
German Officials’ Assembly at Munich on October 19, 1937 on the subject of 
“Party and State in the Law concerning German Civil Service.” 

” Law of July 11, 1934 (Reich Law Gazette, I, p. 605). 

"©. Thierack, op. cit. supra note 58, pp. 79 ff. 
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Minister of Justice as successor of the late Dr. Guertner. Thierack 
proposed that these judges be given special information by means of 
a special library and other “unique” sources, that would enable them 
to understand not only the wrongdoers and their misdeeds but beyond 
that what lay behind it all! This proposal for unlimited judicial 
notice aimed plainly at providing the judges with means of proving 
guilt in the absence of the accused and his counsel of defense without 
hearing or a record. The provision that the special penal senate (see 
supra, footnote 40) could depart from the rules of penal procedure 
at its own discretion was the practical realization of Thierack’s pro- 
posal. 

During the first years of Hitler’s regime, a counsel of defense 
sometimes was able to achieve a certain success in political penal 
cases, by having brought before the judge the accused or important 
witnesses directly from concentration camps with marks of ill-treat- 
ment still on them. The Gestapo naturally found such a procedure 
undesirable, especially if counsel of defense by unswerving questions 
threw light upon the fact that the maltreated had to expect more 
maltreatment unless their testimony corresponded with what the Ges- 
tapo wished them to say. The Nazis, through Gestapo and other 
available channels, exercised pressure on the judges not to permit 
questions about maltreatment, etc. Finally the judges yielded to that 
pressure, even those whose personal decency should have prevented 
them from doing so. Their excuse was that all these conditions were 
symptoms of a revolution, and terrible as they were, nothing could be 
done against them. 

Their conduct was new evidence that even decent people can grow 
accustomed to cruelty and feel justified if rules of conduct or laws 
force them to tolerate things which they previously detested. In the 
last resort, it was a sentiment of frustration that strengthened the 
opinion of these judges that resistance would change nothing but 
merely make their own fate worse. The Nazis by their laws were 
quick to capitalize on that sentiment. Hitler could protect Nazi 
bandits from punishment for their crimes committed by quashing the 
procedure or by decreeing an amnesty law.®? The judges, therefore, 
were afraid to expose themselves to the danger of convicting someone 
whose conviction was not desired. 

The development was such that finally members of the Party or 
its affiliated associations played a role in every case. As witnesses 





* Law of February 16, 1934, article 2 (Reich Law Gazette, I, p. 91). 
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and experts they could only testify with the Party’s permission.® 
The refusal or granting of that permission, therefore, could be of 
decisive importance even for the course of procedure in civil cases. 

The strongest Nazi weapon against the judiciary in civil cases was 
the elimination of resort to the courts even in matters where the old 
law guaranteed it. That elimination was to be a protection against 
surprises by the judicial mind. To achieve their aim the Nazis 
adopted three main methods: 


(1) A number of cases were taken out of the hands of the courts 
and dealt with by a government agency of the executive at its dis- 
cretion.** There was no protection against this discretion being 
arbitrary. 

(2) Cases were transferred from the ordinary courts to special 
agencies consisting wholly or partly of the very officials who had 
dealt with them administratively.® 


(3) A law was promulgated decreeing in general the confiscation 





— — 


“Law af December 1, 1936 (Reich Law Gazette, I, p. 994). 

™ E.g., all those deriving claims against the State from the events of the Roehm 
Putsch 1934, as widows or children of murdered people, were no longer permitted 
to appeal to the courts but had to register their claims with the Reich minister 
of the interior; he could decide at his discretion. Law of December 13, 1934 (Reich 
Law Gazette, I, p. 1235), decree of February 22, 1935 (I, p. 219), and more than 
11 additional decrees. 

Another example was this: Three methods of transfer were made available by 
Nazi law in order to bring the old occupational organizations (there were many 
thousands of trade, professional and other associations) into the new Nazi associa- 
tions: liquidation, merger, or affiliation besides confiscation of all property belong- 
ing to persons allegedly hostile to the State. 

In case of liquidation, any legal action concerning a claim for services ren- 
dered, pensions, accident compensation, etc., against a liquidated federation before 
any ordinary court, had to be suspended; the documents had to be passed on to 
the competent Reich minister whose decision was binding on the courts. 

In case of merger or affiliation, the competent Reich minister had power to 
make suitable reductions in all monetary claims against the old federation con- 
cerned, or to fix a time limit for them, and to annul or vary private contracts and 
resolutions of federations or companies; his decisions were binding on all affected, 
including the courts. In case of jurisdictional doubt, the decision, similarly binding, 
lay with the competent Reich minister. In no case could a claim for indemnifica- 
tion be brought before the courts. Laws of December 8, 1933 (Reich Law Gazette, 
I, p. 1061), February 16, 1934 (I, p. 102 and May 27, 1937 (I, p. 597). 

* E.g., wooded grounds of all kinds and sizes were cleared to use their timber 
for the needs of the German economy. The Reichsforstmeister (Reich minister of 
woods and forests) ordered how many trees were to be hewn down in every Gau 
or province. The provincial administrations of woods and forests ordered how 
many timbers each wooded ground, forest or enterprise had to deliver every 
year. Against such an order a complaint could be entered within two weeks, about 
which decision lay with the very administration responsible for the order. A 
complaint could be entered against this decision with the Reichsforstmeister; his 
decision was final. Laws of December 7, 1936 (Reich Law Gazette, I, p. 1011) 
and March 4, 1938 (Reich Law Gazette, I, 234). 
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of specific, or the whole of a person’s or of certain persons’ prop- 
erty. These confiscations were executed by officials of the political 
executive. ® 

Neither of the three methods allowed an appeal to the ordinary 
courts. Thus, previous provisions of the law demanding exclusive 
jurisdictions of the courts in such cases were considered obsolete 
without further ado. 

When in August, 1942, Hitler appointed Thierack as Reich min- 
ister of justice, he authorized him to “deviate from existing laws in 
building up a National Socialist justice.” In that way, Hitler, dele- 
gated his legislative power to Thierack. The new Reich minister of 
justice advised judges to decide cases in accordance with the solely 
authoritative Nazi ideology, and to consider old laws, contradictory 
to their decisions, as superseded. However, in practice it was often 
difficult for the judge to handle statute laws as non-existent. Con- 
sequently, Thierack began to mail so-called “judge-letters” to all 
judges in Greater Germany; they contained advice and instructions 
for their administration of justice. The first of these letters read as 
follows : 

“Every judge is at liberty to call on me in case he thinks that 
a law compels him to render a judgment not compatible with real 
life. In such an emergency it will be my task to provide him with 
the law he needs.”’®* 


VI. THE ATTORNEY 


In imperial and republican Germany the professional activity of 
the attorney was based upon a relationship of mutual trust between 
him and his client. Whatever a client confided to his attorney to 
obtain legal advice, was a professional secret for the breach of which 





® F.g., Productions of degenerate art in the possession of Germans or of legal 
corporations in Germany were confiscated for the benefit of the Reich by order of 
Hitler. He deciced the use to which they were to be put. It was within his dis- 
cretion to order, where hardship arose in individual cases, such compensation as he 
thought right. The owner had no legal claim to this, nor any claim for infringe- 
ment of property before a court. Law of May 31, 1938 (Reich Law Gazette, I, 
p. 612). 

For further examples see law about the confiscation of Communist property 
of May 26, 1933 (Reich Law Gazette, I. p. 293); law about the confiscation of 
property hostile to people and State of July 14, 1933 (Reich Law Gazette, I, 
p. 479); and law about the granting of compensations at the confiscation or 
transfer of property of December 9. 1937 (Reich Law Gazette, I, p. 1333). See 
also Roetter. supra note 5, pp. 80, 215. 

* New York Times of August 30, 1942, p. 14. 
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the attorney was subject to punishment by a penal court® as well as 
by a court of honor. 

To win the attorney to the Nazi ideology, the Nazi jurists used 
the same arguments with him as with the judge, with certain differ- 
entiations from the difference of their functions. The attorney was 
particularly advised that loyalty to the Fuehrer had become his most 
noble professional duty compared with which the interests of his 
client could be considered only so far as they did not collide with this 
primary loyalty. Consequently, the oath of the attorney under Nazi 
law read: “I swear to remain loyal to the Fuehrer of the German 
Reich and people, Adolf Hitler, and to fulfill conscientiously the 
duties of a German attorney, so help me God.® 

“The profession of attorney is not a trade but service to the law,” 
was another Nazi slogan,”® designed to prevent the attorney from 
employing old legal methods for the sake of his client. Instead, the 
Will of the Fuehrer as the embodiment of law, had to be his supreme 
rule of conduct. 

Above all it was the Nazi Rechtswahrer Federation which had 
the task of enlightening the attorney. Every attorney, his racial and 
political standard permitting, had to belong to it; membership did 
not carry Party membership. In addition, the law provided that 
every attorney by virtue of his profession belonged to the Reich 
Chamber of Attorneys, an integrating bar with regional Chambers of 
Attorneys as subdivisions." The Nazi Rechtswahrer Federation was 
organized after the pattern of the Party. Even the lowest sub-leader, 
the Blockwart (block warden) was of importance. It was he who 
called every attorney of the block under his control twice or three 
times monthly to a confidential discussion. He recommended with 
emphasis the example of attorneys who were Party members and the 
reading of Nazi pamphlets. Reading these pamphlets was considered 
even more important than studying Nazi law periodicals. The re- 
quest here, as everywhere, was not to think too much but to consider 
oneself the Fuehrer’s attorney. 

An attorney who was a Party member was first subject to Party 
jurisdiction when accused of a breach of professional duty; a non- 
Party attorney was immediately placed before a professional court 
of honor. 





® Paragraph 300 of the Reich Penal Code. 

” Reichs-Rechtsanwaltsordnung (Reich Rules of Conduct for the Attorney) 
of February 21, 1936, paragraph 19 (Reich Law Gazette, I, p. 107). 

™ See preamble of the law, supra note 69. 

™ Law of February 21, 1936, supra note 69. 
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Two decisions of the Supreme Party Court revealed plainly the 
road the attorney had to trod: 

The first decision declared it the duty of the attorney who was 
a Party member to take orders from his local Party sub-leader as to 
whether to refuse, or to surrender, a brief."” 

The second decision concerned the duty of professional secrecy. 
The attorney of the case in question was acquitted because it appeared 
that he had violated his professional duty for the sake of Party 
interests. The case was as follows: 

In a town in the Rhineland a young Catholic had been arrested 
on suspicion of having participated in a demonstration against the 
Hitler Youth. At the request of the boy’s mother an attorney who 
had known mother and son for many years undertook his defense. 
He surrendered his brief, however, before the actual trial. Later 
the attorney was accused before the Party court of having “aban- 
doned the common front of the Party against political Catholicism 
by undertaking that defense, and thus of having acted in a manner 
detrimental to the Party's aspirations.” In the end he was acquitted 
by the Supreme Party Court, because he insisted that he had under- 
taken the boy’s defense for the purpose, not of obtaining for him as 
favorable a verdict as possible, but of enmeshing the people behind 
the scenes, the instigators of the demonstration ;"* that he could 
accomplish only by disclosing to the Public Prosecutor what had 
been confided to him under the seal of professional secrecy. The 
Supreme Party Court considered the old practice according to which 
a breach of professional secrecy was subject to severe punishment as 
superseded by the Nazi revolution, even though formally the old 
regulations remained on record in the statute book. 

In order to give the Nazi Rechtswahrer Federation and the Reich 
Chamber of Attorneys (the leading positions in which were taken 
by Nazi jurists) total influence, all former organizations of attorneys 
or lawyers were merged into the Nazi Rechtswahrer Federation. 
The formation of new associations was forbidden by law.” 

The Nazi jurists tried to create a psychological balance for the 
loosening of the bonds of professional secrecy between the attorney 
and his client by tightening the legal provisions concerning State 
secrets.7* Many an attorney was impressed that if in the course of 
his professional activities he had to inspect official documents and 





"! Juristische Wochenschrift (Law Weekly) 1937, p. 3213. 

™ Law of May 27, 1937, paragraphs 7, 10 (Reich Law Gazette, I, p. 599). 

“Law of July 2, 1936, amending the Reich Penal Code, article 2, paragraph 
353c (Reich Law Gazette, I, p. 532). 
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deeds which were labelled “secret” or “confidential,” he could not 
confide the contents to anyone else, and was officially obliged to 
keep certain information (written or oral) secret.7* This created in 
him a feeling of importance in his relationship to the Nazi govern- 
ment. The attorney often discovered that the only “secret” of docu- 
ments and informations marked “secret” was that they did not con- 
tain any secret. But the severe penalties for giving away the contents 
of such “secret” documents and information, made him cautious, too. 
Punishment depended in any case on whether “important public in- 
terests” were endangered.** The interpretation was left to the dis- 
cretion of the judge who, in turn, had to act according to the Will of 
the Fuehrer. In especially severe cases penal servitude up to ten 
years could be inflicted.7* Negligence and attempt likewise were pun- 
ished. However, any act could only be prosecuted on the order of 
the Reich minister of justice.” 

Inspection of books, registers, documents etc. of the courts by the 
attorney in the interest of his client was a century old privilege in 
Germany which rested on provisions of various statute laws. The 
attorney in many matters had a legal right to inspect instruments of 
the courts. Hitler, however, empowered his Reich minister of justice 
to limit such inspections “for reasons of public order” or to deny 
them altogether, even in matters for which the legal right of inspec- 
tion existed.7° Success in a civil case often depended on the attor- 
ney’s inspection of certain deeds at court. In penal cases counsel of 
defense could generally perform his functions only after having in- 
spected the minutes of inquiry. All this considered, the handicap 
confronting an uncompromising attorney became terrific. Circum- 
stances compelled him in such a case to surrender his brief, where- 
upon a pliant Nazi attorney took his place. 

A similar control had been exercised by the Nazi Reich minister 
of justice for some time regarding the choice of an attorney as coun- 
sel of defense in penal cases of which the People’s Court, or the 
penal senates of the provincial courts, had jurisdiction. The choice 
of the accused had to be sanctioned by the president of the court in 
question.** This sanction could be withdrawn at any time, even dur- 
ing the actual trial. In that case the president of the court nominated 
another attorney as counsel of defense.”* If the president refused to 
sanction a choice, his decision was final; he was not compelled to give 
reasons. 





™ Law of September 30, 1936 (Reich Law Gazette, I, p. 853). 
™Law of April 24, 1934, article IV, paragraph 3 (Reich Law Gazette, I, 
p. 347). 
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One must realize that closest collaboration existed between the 
Reich minister of justice, public prosecutors, the Gestapo, presidents 
of the courts, and the Nazi organizations attorneys. An attorney 
who failed in the “duties devolved upon him,” could be punished 
by a court of honor with a reprimand, a fine up to RM 5000, or ex- 
pulsion from the Bar. Sometimes the Gestapo held it advisable to 
take an attorney into “protective custody” to make him pliant. 

In some instances attorneys were able to carry through their cases 
without Nazi interference. That happened because not every case 
could be controlled as to whether it was truly performed in the spirit 
of the new system. The fact that in this way some traces of the old 
system continued to exist side by side with the new one, led to the 
occasional characterization of the Nazi Reich as a dual state. In no 
case, however, must that characterization create the impression that 
at any time collective resistance against the new system existed. 
Opposition was individual and sporadic. Traces of the old system 
disappeared at any moment expedient to the Nazis for a further 
push. In the last resort they relied upon the coming generation of 
attorneys and lawyers. 


VII. THE LAW STUDENT 


The law student in Germany used to be much more an integral 
part of university life than the law student in America. There were 
no special law schools but only a law faculty which held its courses 
at the university ; it comprised political science. The training of the 
law students also required certain courses in economics and financial 
science. 

As in pre-Hitler days the law student began his training in juris- 
prudence at the age of about 19 years. That training prepared him 
for a career as judge, public prosecutor, attorney, professor of law 
or as higher civil servant. It required three years of university 
studies ending with the first state examination in law (Referendar). 
Then came three years (in pre-Hitler days four) of practical training 
at the courts and other governmental offices.”* 7 In addition there 
were the compulsory six months of labor,®® and two years of military 





™ Reichs-Rechtsanwaltsordnung (Reich Rules of Conduct of Attorney) of 
February 21, 1936, paragraph 64 (Reich Law Gazette, I, p. 113). 

™ Decree of July 24, 1934 (Reich Law Gazette, I, p. 727). 

™ A more detailed description of the law student in Roetter supra, note 5, 
pp. 224 ff. 
“Edict of June 27, 1935 (Reich Law Gazette, I, p. 772). 
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- service." The second, final and most important legal state exami- 
nation (Assessor) qualified the student for his profession.”* Finally 
he had to accomplish one year of probationary service preparing him 
for a judgeship, the office of public prosecutor, or attorney.*? If he 
proved “worthy” he was admitted to serve as a candidate for three 
more years after which he could become a judge, public prosecutor 
or attorney. The Nazis provided financial support for needy law 
students and paid them a regular salary beginning with their practical 
training as Referendar. 

This whole training was interrupted by the war. In general, law 
students were permitted to resume their studies only after three years 
of service at the front. 

Considering that the whole period of training extended over more 
than thirteen years (examinations taking at least six months), it 
follows that there are no lawyers in Germany who were exclusively 
educated according to Nazi principles. At the least, they had become 
acquainted with the old code of morals and ethics, based on Christian 
principles, during their elementary and high-school years. However, 
of the many lawyers who were half-way through with their studies 
when Hitler came to power, the vast majority went over to him by 
virtue of an honest enthusiasm. The burning question for us is: 
“Why ?” 

Conditions under the Weimar Republic in general and economic 
conditions in particular were such that the conception of law and 
justice as presented to them at their training often seemed no more 
than a sounding phrase. Work at the courts brought them into con- 
tact with many disillusioned people, those deprived of their savings 
by war and inflation, who hoped to regain at least something through 
revaluation. Such a revaluation, however, was only possible on a 
limited scale and under certain conditions. Neither those demanding 
revaluation, nor those supposed to grant it somehow, were seldom in 
a position to pay an attorney. The State, therefore, provided one for 
each party and paid his fee. There were long legal procedures about 
large sums of money which one hoped “prosperity around the corner” 
would one day turn into ready cash. 

It was that same Fata Morgana of a rapidly approaching pros- 
perity which had induced international economic and financial au- 





"Edict of August 24, 1936 (Reich Law Gazette, I, p. 706). 

"Decree of March 29, 1935 and administrative regulations of June 26, 1935 
(Reich Law Gazette, I, p. 487 and p. 812) for the office of judge or public prose- 
cutor; decree of February 21, 1936 (Reich Law Gazette, I, p. 107) for attorney; 
decree of June 29, 1937 (Reich Law Gazette, I, p. 666) for higher civil service. 
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thorities to sponsor the Young Plan according to which Germany 
was obliged to pay reparations calculated in gold for about 59 years 
(International Agreement of January 20, 1930). The Young Plan 
collapsed in 1931-32, and the United States itself faced an enormous 
economic crisis. Thus vanished the hope of genuine solutions of the 
problems by international co-operation. “Germany must help her- 
self,” Hitler yelled into the ears of German youth. He had a much 
clearer conception of their capacity for enthusiasm than many uni- 
versity professors of the Weimar Republic. And he made use of it. 
The said professors meanwhile collected with weary scepticism much 
material and presented it under all sorts of theories. All that sounded 
very scientific ; but it did not help matters in the least. Consequently, 
the students considered their teachers to be incapable of solving burn- 
ing economic and social problems. They blamed them for substituting 
scientific methods for science and for lacking the courage to admit 
their ignorance. 

Law students in particular heard much about the bill of rights, 
and the model social security system that had existed since Bis- 
marckian times. Certainly, royal Prussia and imperial Germany were 
not democracies like the U.S. or Great Britain. But the bill of rights 
belonged more or less to the fundamental rights of citizens and 
inhabitants. Prussia, from the time of Frederick the Great, had 
known the freedoms of conscience, of religion, of thought and teach- 
ing to no lesser degree than any democracy. The draw-back was that 
conditions during the years before Hitler’s rise to power forced law 
students, and others for that matter, to conclude that the finest bill 
of rights is worthless if one has no chance to earn a living. In addi- 
tion, they witnessed the collapse of the social security system because 
its funds had vanished into thin air during economic crises. 

Prior to Hitler the education of the German student, and in par- 
ticular of the law student, aimed at developing independent thinking 
and judgment. But this desire for individuality, so ill-deposed to- 
wards typification by any pattern of behaviour and thought, was an 
obstacle to co-operation and therefore became the source of political 
disunity. The generation shortly before or during World War I, 
heard their fathers praise the comradeship that had prevailed among 
the front soldiers. Comradeship was desirable in peacetime too, these 
youngsters felt, and they wanted to cultivate it. But somehow that 
desire conflicted with their strongly developed individuality and they 
tried in vain to adjust the two. 

It was Alfred Rosenberg, Commissioner for the Ideological Edu- 
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cation of the Nazi Party, who offered a solution, or so they thought. 
In his book “The Myth of the Twentieth Century,” he created for 
that purpose a relationship between personality and type. By 1936 
his book had run through 94 editions! Alfred Rosenberg’s theory 
had aroused Germany’s youth! “In the last analysis,” he wrote,** 
“the longing for personality and type is one and the same. A strong 
personality has a style-creating effect; the type, however, meta- 
physically considered, has existed prior to that personality which 
therefore is only its purest expression. This eternal longing assumes 
a different form in every epoch. At the turn of the nineteenth cen- 
tury we witnessed the appearance of a great number of personalities, 
who as the cream of our culture as a whole, gave it an immortal bend. 
The machine age destroyed for a long time individual ideas as well 
as the forces to create types. The pattern of manufactured goods 
became the master.” 

“Even Goethe,” Rosenberg informed the students, “must with- 
draw from the limelight in the decades to come, because he does not 
have a type-creating effect, because he did not acknowledge the 
dictatorship of an idea and did not wish his son to participate in the 
War of Liberation against Napoleon.®* 

“Today the strongest personality no longer wants individualiza- 
tion but typification” Rosenberg explained ;8* “the folkish, earth- 
bound living style, a new Germanic type, comes into being, ‘straight- 
angled in body and soul’; to form that type is the task of the twenti- 
eth century. In its most perfect development the true personality of 
today .attempts to form plastically those very features, to proclaim 
most loudly those very thoughts, which it has experienced, pre- 
experienced, as the features of a visualized new, yet ancient, Ger- 
manic type of man. To become free not OF but FOR something!’®* 

However, for Rosenberg, love of one’s own people was not identi- 
cal with the old concept of nationalism. The latter, in his view, often 
was not genuine but merely a shield for agrarian, big industrial, and 
later also finance-capitalistic private interests, wherefore the saying: 
“Patriotism is the last refuge of the big cheats,” was often justi- 
fied.** 

Some university professors of the Weimar Republic tried to ex- 
plain the blunders of Rosenberg’s theories. From the point of view 





™ Alfred Rosenberg Der Mythus des 20. Jahrhunderts (The Myth of the 20th 
Century), Muenchen 1936, pp. 529, 531, 536. 

™“ Rosenberg op. cit. p. 515. A discussion of Rosenberg’s attitude towards the 
Christian churches in Roetter, supra note 5, pp. 317 ff, Chapter IV: The Holy 
War. This chapter also gives a description of the church struggle in Germany and 
its historical background. 
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of logic, they were right. But they overlooked the students’ yearning 
for the cause which prompted their enthusiasm for the Fuehrer and 
their willingness to follow him. Not so much because they loved 
regimentation, as is generally assumed, but because they wanted to 
experience the elation of taking part in a wonderful comradeship, did 
they consent to march past the Fuehrer again and again. That com- 
radeship eliminated the difficulties of life! What if there were re- 
grettable excesses against inner and outer enemies? One had better 
overlook those; they were the unavoidable symptoms that accompany 
a revolution. 

That was why Hitler and his advisers were concerned with keep- 
ing alive only the enthusiasm of the students. And apart from Rosen- 
berg’s myth, the Fuehrer profited most in that respect through the 
geopolitical theories of Karl Haushofer, professor at Munich Uni- 
versity, and previously a Bavarian general. 

‘Haushofer aroused the enthusiasm of his students by pleading for 
an alliance between Germany, Russia and Japan in order to control 
the continent Eurasia (Europe-Asia) as a counter-balance to Anglo- 
American seapower. On this continent, more than three times as 
large as North America, Japan was to be the leading power of East 
Asia.8® The establishment of an Eurasiatic inland-organization from 
the river Rhine to the river Amur and the river Yangtze, as a trans- 
continental route free of Anglo-Americans, was one of the possi- 
bilities Haushofer visualized.8* Such an alliance would make Britain 
realize that her empire is doomed, Haushofer pointed out.*? For the 
mother country with her decreasing population, can no longer control 
her far-spread possessions, and, unless she desires to become the 
vassal of America, can but abandon her imperialistic policy and 
assume her place in a United States of Europe.** (Haushofer based 
his ideas, as far as German-Russian relations were concerned, on the 
theories of the British geographer Sir H. J. Mackinder who had 
warned his compatriots that a German-Russian alliance would be 





"K. Haushofer, Zeitschrift fuer Geopolitik (Monthly for Geopolitics) Febru- 
ary 1940, p. 99. 

"KK. Haushofer, Geopolitik des Pazifischen Oceans (Geopolitics of the Pacific 
Ocean) Berlin 1938, pp. 113, 114. 

"K. Haushofer, Geopolitik der Pan Ideen (Geopolitics of Pan-Ideas) Berlin 
1931, pp. 40, 48; Geopolitik des Pazifischen Oceans) p. 200; Weltpoltik von heute 
(World Politics of Today) Berlin 1934, pp. 74, 226, 235; Grenzen in ihrer geo- 
graphischen und politischen Bedeutung (Boundaries in their Geographical and 
Political Significance) Berlin 1927 and 1939, pp. 56, 144; Dai Nihon, Berlin 1913, 
p. 325. 

"Professor Erich Obst (a collaborator of K. Haushofer): England, Europa 
und die Welt (England, Europe and the World) Berlin 1927, pp. 318, 319, 320, 
321; K. Haushofer: Weltpolitik von heute, pp. 75, 225, 226; Grenzen etc., p. 57. 
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detrimental to the interests of the British empire.*® Seventeen years 
before Mackinder uttered his warning, the German philosopher 
Friedrich Nietzsche, too, had visualized such an alliance as a counter- 
balance against American and British business.) 

Here we are only concerned with giving the reader a faint idea of 
the tremendous interest that Haushofer’s lectures and books aroused 
among the students. He seemed to open up new possibilities in a 
world in which Wilson’s ideals had become misused tools in the hands 
of the victors of Versailles. Haushofer’s students felt relieved that 
he regarded it of minor importance whether individual or collective 
property was to be the basis of national economy, a problem dis- 
cussed during the period of the Weimar Republic until the students 
got sick of it. According to the experiences of geopolitics, Haushofer 
pleaded for a sound mixture of both, holding that the total power 
of one of the two must ruin the national economy in either case.* 

Haushofer expressed his point of view in regard to racial-political 
problems by telling his students that it was often more important 
what people think they are than what they are in fact.®* It favored 
the adoration of Hitler by the students that Haushofer (in contrast 
to his spiritual predecessor, the Swedish Professor Rudolf Kjellen) 
believed in the great men of history, in leaders. (Kjellen regarded 
them merely as tools of the state).°* Haushofer not only encouraged 
his students to be loyal to the Fuehrer, he stated clearly that the 
learned men with their full political-scientific knowledge, with all 
their understanding of foreign and world affairs, must help the 
Fuehrer in making comprehensible his national and supernational 
political aims.** 

Many leading Nazis disliked Haushofer’s influence on the stu- 
dents. They considered him to be too intellectual. Therefore, they 
saw to it that immediately after Hitler’s rise to power a “character 
test” was required and that no law student who failed it could pass 
his legal examinations. The character test was to prove the ability of 
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the candidate to suffer physical hardships; furthermore he had to 
answer questions about Hitler’s Mein Kampf, his biography, and 
that of other Party leaders, the Party Program, and the history of 
the Nazi Party. If a candidate passed the character test but failed 
in the scientific part of his examination, he could be granted an 
amnesty, provided he had used his time for the activities of an ardent 
Nazi. Hitler took patriotic events, like the annexation of Austria, as 
opportunities to pardon not only punishable offenses of his revolu- 
tionary followers, but also to annul examinations that loyal law stu- 
dents had failed to pass; they were allowed to repeat them and in 
that case could rely upon passing them this time. The candidates 
were examined only about the newly decreed Nazi statute laws, and 
the Nazi juridical theories as discussed in different previous chapters. 
Even questions about the German Civil Code were taboo, notwith- 
standing the fact that provisions of it continued to exist under Nazi 
rule. The Fuehrer principle ruled in all legal examination boards; 
their presidents had the sole decision regarding the marking of 
papers, and the passing, or failure to pass, of the examinee. The 
other examiners acted merely as advisers. 

There are reports from Germany that some of the younger gen- 
eration of students were opposed to Nazism because they refused to 
be lowered to herd instincts. These young people are about as old 
today, as our law student was when Hitler came to power. Our law 
student has grown into manhood under the Hitler regime. Has he 
realized the wrong path of the Fuehrer and his subleaders? Will he 
find the strength to overcome his disillusionment? If so, he deserves 
a chance to use his idealistic qualities henceforth for a better purpose 
For, in a historical perspective, even misled idealism can inspire more 
noble forces than scepticism, the outgrowth of perpetual weariness. 


VIII. THE GENERAL 


To realize the impact of Nazi law on the position of the general 
let us take into consideration two warnings of Alfred Rosenberg: 
(1) that the Nazi Reich should not have an oversized police force 
(in which he saw a sign of weakness)** and (2) that the general, 
notwithstanding strictest discipline, should be educated to independ- 
ent thought and action. Rosenberg favored an energetic pursuit of 
the method which General Fieldmarshal Count Helmuth von Moltke 
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(1800-1891) had developed for the relationship between a com- 
mander-in-chief and his chief of staff. (Moltke was himself Chief 
of the Prussian General Staff.) Rosenberg held that any hesitation 
to follow Moltke’s idea involved the danger of a collapse of the Nazi 
Reich in spite of all initial successes.® 

It is particularly interesting to view Rosenberg’s warnings now 
after the collapse. No heed was paid to his advice. On the contrary, 
an already over-sized police force was once more considerably en- 
larged in order to supervise the generals and prevent any opposition 
by them to Hitler’s commands. 

Moltke’s method obliged a general to express, substantiate and 
defend his concept of a military situation in the face of a command- 
ing general holding a different opinion. If the commanding general 
nevertheless gave him contradictory orders, the general had to exe- 
cute those, but at the same time he had to hand in a written report 
about the facts of the case. This principle was to be in force wher- 
ever generals, be it as commanders of larger troop contingents (army, 
army corps, division) or as chiefs of staffs, were subordinated to 
other generals, or to the commander-in-chief. The purpose was to 
prevent military discipline from tempting a general to execute in a 
state of mental inertia a command that had already become obsolete 
by circumstances. 

Therefore, the higher the rank of the officers in the Prussian- 
German military hierarchy, the more did subordination become quali- 
fied by an intellectual collaboration. General Fieldmarshal Count 
A. von Schlieffen, Chief of the Prussian General Staff until shortly 
before the outbreak of World War I, also adhered to Moltke’s 
method that favored a greater independence of sub-leaders. Schlief- 
fen desired to balance the danger that differences of opinion among 
the generals would impair their vigor of command by the same 
thorough training of all officers of the general staff in basic tactical 
and strategic principles. 

We know through General von Seeckt, the organizer of the 
Reichswehr from which Hitler developed the Wehrmacht of the Nazi 
Reich, that Moltke’s method still held good when Hitler became 
German’s Supreme War Lord. Of its development and scope, Seeckt, 
taking into account the elimination of Germany’s monarchy, drew 
the following picture : 

If Fate does not combine statesman and soldier in one person 
(Cromwell, Frederick, Napoleon), the relation between the political 
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leader and the leading general of the army must be discussed. In all 
questions of not purely military character, it is for the statesman, not 
the soldier, to decide. To that sphere belongs the decision about 
peace and war for which political questions are of decisive signifi- 
cance. If, therefore, the statesman takes upon his shoulders the re- 
sponsibility for the prolongation of the war, though military defeat 
is certain, the soldier has no other duty than to continue the war to 
the best of his ability without hope of military success.** 

Differences of opinion between the commander-in-chief and his 
chief of staff must be straightened out confidentially between the two. 
Outwardly they must at all times appear as a unification of two 
personalities.** All commands, even those signed by the chief of 
staff, are commands of the commander-in-chief. However, the latter 
is obliged to listen to the advice of his chief of staff. If they cannot 
harmonize their differences of opinion and the commander-in-chief 
insists upon his viewpoint, then he has the right to have his way in 
the end, and his chief of staff must resign his post.®* Of course, it 
was considered most desirable to avoid such discords by a proper 
combination of personalities. In addition, it was expected that the 
corps d’esprit would compel any general to do his best not to make 
dissentions unbridgeable. However, the traditional right of a chief 
of staff to resign was maintained. The same right was maintained 
for any general who, subordinated to another general or the com- 
mander-in-chief, did not agree with important orders of his superior 
and had been unable to carry his point of view. 

The regulations according to which the Wehrmacht was organized 
after the re-introduction of compulsory service,®* justify the assump- 
tion of an intention to uphold Moltke’s method. 

True, the oath of the soldier read: 

“T swear by God this holy oath, that I will render unconditional 
obedience to the Fuehrer of the German Reich and people, Adolf 
Hitler, and as a brave soldier at any time be ready to stake my life 
for this very oath.”® 

But unconditional obedience did not mean blind obedience. For 





* General von Seeckt: Thoughts of a Soldier, London 1930 (English Transla- 
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in the Nazi Reich as before, the soldier was instructed about section 
47 of the Military Penal Code! which read: 

“If a penal law is violated by the execution of an order in matters 
of service, the commanding superior alone is responsible for it. How- 
ever, the obeying subordinate is liable to punishment as an accessory : 
(1) if he transgressed the order given to him, or (2) if he knew that 
the order of his superior concerned an action aiming at a civil or 
military crime or offense.” 

According to the Wehrgesetz (Defense Law) Hitler was the 
Supreme War Lord (Supreme Commander-in-Chief of the Wehr- 
macht) under whom the Reich war minister exercised the command- 
ing power over the Wehrmacht as its commander-in-chief. The 
Wehrmacht had three branches, (army, navy, Luftwaffe) each of 
which had a commander-in-chief. 

No officer, non-commissioned officer or private was allowed to 
take part in politics. If they were members of the Nazi Party or its 
subsidiary organizations, their membership was suspended for the 
period of their service, as was their right to vote or to take part in 
plebiscites.1 

But no general could assume that the Wehrmacht was not na- 
tional-socialistic. Its colors and its uniforms were adorned by the 
Swastika. Before his entrance into the Wehrmacht, and immediately 
after leaving it, the soldier was trained in Nazi principles and con- 
trolled by the Nazi Party. The regulations of the Defense Law 
therefore, were merely to prevent the Nazi Party from interfering 
with the commissioning of officers, and with measures of strategy, 
tactics and organization of the Wehrmacht. The generals were 
agreed upon building a Wehrmacht loyal to Hitler, but they wanted 
to prevent military brains from being infected by mass psychosis. 
They wanted to protect them against the impact of Nazi law as far as 
mob rule was involved. Therefore, they wanted Hitler to be content 
with a merely nominal position as Supreme Commander. 

But in February, 1938, it had become evident that Hitler had 
military ambitions. At that time General Blomberg was dismissed as 
Reich war minister, and General von Brauchitsch replaced General 
von Fritsch as Commander-in-Chief of the Army. By Edict Con- 
cerning the Leadership of the Wehrmacht,’®? Hitler announced that 





* Military Penal Code of June 26, 1926 (Reich Law Gazette, I, p. 278), as 
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henceforth he personally was to exercise the command over the whole 
Wehrmacht. For this purpose the High Command of the Wehrmacht, 
was directly subordinated to him;'? it functioned as his military 
staff with General Keitel as Chief of Staff. Keitel had to execute 
the functions hitherto executed by the Reich war minister, but minus 
the latter’s main function, Commander-in-Chief of the Wehrmacht, 
which Hitler had taken over.1°? 

Hitler’s belief that he was the ideal combination of statesman and 
soldier was revealed clearly when on December 21, 1941, he assumed 
the post of General von Brauchitsch as Commander-in-Chief of the 
Army under whom the Chief of the General Staff had to work. 

Many high ranking generals were dismissed in 1942 and later 
from responsible commanding positions. Whether these dismissals 
occurred because the generals tendered their resignations in making 
use of their traditional right according to Moltke’s method, or wheth- 
er they yielded blindly to Hitler’s intuitions, cannot be finally an- 
swered within the framework of a legal analysis on the basis of evi- 
dence so far available. However, there were two items of circum- 
stantial evidence to the effect that Hitler, at least since 1942, paid no 
attention to Moltke’s tradition, still less did he do anything to further 
develop it. 

The first circumstantial evidence was the training and enlargement 
of the SS Elite Guards as fourth branch of the Wehrmacht under 
SS Reich Fuehrer Himmler (the so-called Waffen-SS), with their 
own SS generals as commanders of SS divisions and SS corps. When 
Hitler later on fell back on the army generals and reinstated many 
in their old or similarly responsible positions, it was not to re- 
establish their pledged privilege of command of the Wehrmacht, it 
was because he needed their skill not yet possessed by the SS gen- 
erals. 

The second circumstantial evidence was the Military Court of 
Honor. Its judges were generals who, following the events of July 
20, 1944, first expelled eight army officers (among them Field- 
marshal von Witzleben and three generals) from the army and a few 
days later five more, including two generals. After these thirteen 
officers had been expelled, they were accused of high treason (over- 
throw of the Nazi regime in connection with the attempted murder 
of Hitler) and sentenced to death by the People’s Court. The sen- 
tence was death on the gallows. 

According to regular proceedings the competent court was, not 
the People’s Court, but the Reichskriegsgericht (Supreme Court- 
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Martial) sitting with two learned judges and three officers.°? The 
Reichskriegsgericht’s verdict in such cases was a death sentence to be 
executed either by shooting or beheading.’°* At its proclamation 
the Court would simultaneously pronounce the officer’s expulsion 
from the army (Sections 30 ff. Military Penal Code) .'° 

When in May, 1933, Hitler on the demand of the generals, re- 
introduced military jurisdiction, high treason committed by soldiers 
remained within the competence of the Reichsgericht and, later, also 
the People’s Court.*°%* Only when Hitler on the further demand of 
the generals re-introduced a Supreme Court of the Wehrmacht 
(Reichskriegsgericht or Supreme Court-Martial), the latter had to 
sentence high treasonable delicts of soldiers. Its decision was final.!% 
Since Hitler had hardly to fear that the Reichskriegsgericht would 
not impose the death penalty upon the officers in question, there must 
have been a special reason why the Military Court of Honor trans- 
formed them into civilians by expulsion from the army in order to 
have them tried by the People’s Court. Since the accusation was high 
treason (not a specifically military crime) the accused could not 
insist on being tried by the Reichskriegsgericht in spite of their 
expulsion from the army.! 

The special reason was that only the death sentence of the People’s 
Court could be executed on the gallows. For its verdicts the law was 
still valid’°* which Hitler, expecting the Reichstag fire trial to result 
in many death sentences, had decreed as follows: “If somebody is 
sentenced to death for a crime aimed against public security, the 
government can order his execution by hanging.” (As only one 
Reichstag fire trial was produced and as this only resulted in one 
death sentence, that of the Dutch half-wit van der Lubbe, the law 
then was not applied.) 

Who would have thought that eleven years hence that very same 
law would be applied against Hitler’s strongest backers, the Junker 
generals! 

The Official Commission on Penal Law had made it clear!” that 





%* Military Penal Procedure of September 5, 1936, and September 29, 1936 
respectively (Reich Law Gazette, I, pp. 718 ff. and 751 ff. respectively) sections 
1, 6, 45, 55, 413. 

Law of May 12, 1933 (Reich Law Gazette, I, p. 264); decree of November 
4, 1933. section 2 (Reich Law Gazette I, p. 924); law of November 23. 1934 
(Reich Law Gazette, I, p. 1166) article 2; law of October 9, 1935 (Reich Law 
Gazette, I, p. 1223) article 2, No. 4. 

1 Law of June 26, 1936 (Reich Law Gazette, I, p. 517), and the laws supra, 
note 103. 

* Law of March 29, 1933 (Reich Law Gazette, I, p. 151). 

% Ministerialrat Rietzsch in Guertner-Freisler Das Neue Strafrecht (The New 
Pena] Code) 2nd edition, pp. 122, 123. 




















July} IMPACT OF NAZI LAW 557 


“according to the old. Teutonic conception of justice, beheading was 
the capital punishment in normal cases of crime, hanging in specially 
outrageous cases, shooting in those not involving dishonor, and in 
exceptional cases a revolver or a poisoned drink that would allow 
the condemned to execute the sentence upon himself.” 

For these officers Hitler demanded the most ignominious death! 
Had the generals refused to oblige him, the Supreme Law Lord 
would have had to proclaim a new law to that effect, thus exposing 
again the arbitrariness of his Will. But the generals relieved him 
from such a necessity by fulfilling his demand! Their corps d’esprit 
no longer existed. The tradition of a method for the conduct of war 
based on responsibility and intelligence had withered. 


IX. CONCLUSIONS 


Unless law and justice are to become a mockery, unless they are 
merely to be a cloak for the pursuit of selfish interests at all costs, 
an international committee of inquiry must determine as quickly as 
possible, the persons and enterprises everywhere that supported Hit- 
ler and his Nazi Party with money. In order to fulfill its mission, 
the committee must have adequate powers and independence. It is of 
particular importance to ascertain what individual sums of money 
and other privileges were made available to the Nazis; the rewards 
the supporters received, or hoped to receive, in return; and the 
ulterior purposes these spenders had in helping Hitler. 

Legal provisions, as far as possible on an international basis, 
should make it impossible for a demagogue to secure national and 
international support for a legal system like that of the Nazis, and to 
expose a people, with the help of a decaying “elite,” to the impact 
of such law. Common man is indifferent to political problems because 
he is busy making a living; therefore, he is an easy prey for clever 
propaganda by which whole peoples can be aroused against each oth- 
er, especially when that propaganda serves and is served by a legal 
system. Even if no other country would fall for propaganda to the 
extent Germany did, other nations, including those denying the pos- 
sibility of any propaganda effect on their people, have every reason 
to participate in international legal provisions. For they can hardly 
wish the wire-pullers of the whole disaster to remain unknown and 
thus to be given an opportunity for a repeat performance. 

Any modern legal system asserts that its purpose is the establish- 
ment of justice. To realize that purpose laws are decreed and one 
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assumes that if these laws are applied justice will automatically 
result. But with arguments about their correct application arising, 
the ultimate purpose of these laws often is blurred and finally for- 
gotten in problems and a technique of application. Justice is for- 
gotten ; the jurist of our day can master the technique of law without 
it. Human inertia may be one reason for that development; over- 
specialization another. 

In any case, man’s tendency to forget the final purpose in the 
means to achieve it and to confuse efficient functioning with final 
purpose, prompted our failure to acknowledge, or acknowledge in 
time, the dangerous impact of Nazi law. Nazi jurists employed 
scientific methods. Their laws were written in legal terms familiar 
to democratic countries. Many therefore refused to believe that their 
purposes were as bad as some asserted. There was little interest in 
learning that the legal terms used in Nazi laws meant the opposite of 
their definition in democratic countries. Now, however, this interest 
must exist because the Nazi laws have to be abolished. After all, 
one ought to have a clear conception of what one abolishes in order 
to replace it. 

The abolition of the Nazi laws by the occupying powers, does not 
automatically abolish their impact, granting that the elimination of 
Hitler’s spell over the masses by his death and Germany’s collapse 
is of utmost significance. The assumption that with the abolition of 
Nazi law the old laws will automatically be in force again is a fallacy. 
We must not forget the legal technique of the Nazis by which they 
treated old laws as obsolete without expressly abolishing them. Se- 
curity of law is the primary condition for coping with chaos. It will, 
therefore, be necessary that legal terms, the meaning of which the 
Nazi jurists perverted, be fully explained in their new definition in 
the preambles or the texts of the new laws. 

Apathy is deep and far spread in Germany. Memories of the 
Weimar Republic are chiefly of distress. The prospects for Ger- 
many’s revitalization by democratic slogans are slight. To re-intro- 
duce democratic methods by military force is to eliminate their demo- 
cratic momentum. A country like the United States, whose genius 
is of a technical kind, is inclined to overlook intangibles of the utmost 
importance in a country like Germany. 

If we honestly wish to help the Germans develop a decent govern- 
ment of their own, it must be on an idea attractive to all decent 
elements and those wanting to return to decency: the ideal of an 
organization enabling all citizens to work to make an honest living, 
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to help repair the damage done. Herein lies the necessity of creating 
a currency based, not on the myth existing everywhere in regard to 
currency and monetary methods, but on the producing power of the 
whole population. There is not space to show how near the Nazis 
were to solving that problem. They approached it, but they always 
returned to chaos. 

A working Germany with a currency protecting the productive 
power of all who work, will prompt confidence within and outside 
her borders. And gradually we may witness the rebirth of intellectual 
honesty, everywhere in the world. 


APPENDIX 1 


Decree of the Reich President for the Protection of People and State of 
February 28, 1933. Reichsgesetzblatt (Reich Law Gazette) 1933, Part I, p. 83. 

Under Article 48 paragraph 2 of the Constitution of the Reich the following 
is decreed as a means of defense against Communistic state-endangering acts of 
violence: 


Section 1 


Articles 114, 115, 117, 118, 123, 124 and 153 of the Constitution of the 
German Reich are suspended until further notice. It is therefore permissible, 
notwithstanding otherwise legally fixed limitations, to restrict personal freedom, 
the right of free expression of opinion, including freedom of the press, the right 
of associations and assembly, to interfere with the secrecy of mail, telegraph and 
telephone, to issue search warrants and to order the confiscation or restriction of 
property. 

(Signed) THe ReIcH PRESIDENT VON HINDENBURG 
Tue Reich CHANCELLOR ADOLF HITLER 
Tue Reich MINISTER OF THE INTERIOR FRICK 
Tue Reich MINISTER OF JusTICE Dr. GUERTNER 


APPENDIX 2 


Law for the Relief of the Distress of People and Reich of March 24, 1933, 
Reich Law Gazette, Part I, p. 141. 

The Reichstag has passed the following law promulgated herewith with the 
approval of the Reichsrat after evidence was collected that the requirements for 
amending the Constitution have been met: 


Article 1 


In addition to the procedure provided for by the Constitution of the Reich, 
the laws of the Reich can also be decreed by the Reich government. This applies 
also for the laws enumerated in Articles 85, par. 2, and 87 of the Reich Constitu- 


tion. 
Article 2 


Reich laws decreed by the Reichgovernment can amend the Reich Constitution 
as far as they do not deal with the institution of the Reichstag and the Reichsrat 
as such. The rights of the Reich President remain in force. 


Article 3 


Reich laws decreed by the Reich government are executed by the Reich 
Chancellor and promulgated in the Reich Law Gazette. As far as they do not 
contain a different statement, they come into force the day following their pro- 
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mulgation. Articles 68 to 77 of the Reich Constitution are not applied to laws 
decreed by the Reich government. 
Article 4 
Reich treaties with foreign states concerning matters of Reich legislation, do 
not require the approval of the corporate bodies participating in the legislation. 
The Reich government issues the regulations necessary for the execution of these 
treaties. 
Article 5 
This law becomes valid on the day of its publication. It becomes invalid on 
April 1, 1937; it also becomes invalid, when the present Reich government is 
replaced by another government. 
(Signed) THe ReicuH Presiwent Von HINDENBURG 
Tue RetcH CHANCELLOR ApOLF HITLER 
THe Reich MINISTER vF THE INTERIOR FRICK 
Tue Reicu MINISTER OF ForEIGN AFFAIRS BARON 
vON NEURATH 
Tue Reicn Monister oF Finance Count SCHWERIN 
von KrosickK 


APPENDIX 3 


Law against the new formation of parties, of July 14, 1933, Reich Law Gazette 
1933, Part I, p. 479. 

The Reich government has decreed the following law which is promulgated 
herewith: 


Section 1 


In Germany, the only political party in existence is the National Socialist 
German Workers’ Party (NS DA P). 
SEcTIon 2 
Whoever undertakes to maintain the organization of another political party 
or to form a new political party will be punished with penitentiary up to three 
years or with imprisonment from six months to three years provided his offense is 
not threatened by a higher penalty under other regulations. 
(Signed) Tue Reich CHANCELLOR Apo_F HITLER 
Tae Reich MINISTER OF THE INTERIOR FRICK 
Tue Reich Minister or Justice Dr. GUERTNER 


APPENDIX 4 


Law concerning Referendum of July 14, 1933, Reich Law Gazette, 1933, 
Part I, p. 479. 

The Reich government has decreed the following law which is promulgated 
herewith: 

Secrion 1 

(1) The Reich government can ask the people whether or not it agrees to a 
course of action the Reich government intends to take. 

(2) The course of action referred to under paragraph (1) can also be a law. 


SEcTION 2 


At the referendum the majority of valid votes cast, decides. This applies also 
to a referendum concerning a law which contains regulations amending the Con- 
stitution. 
¢ SEcTIon 3 


If the people agree to the measure concerned, Article 3 of the Law for the 
Relief of the Distress of People and Reich of March 24, 1933, Reich Law Gazette, 
Part I, p. 141, has to be applied correspondingly. 
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Section 4 


The Reich Minister of the Interior is empowered to issue decrees and general 
administrative regulations for the execution of this law. 
(Signed) THe Reich CHANCELLOR ApoLF HITLER 
Tse Reicn Minister OF THE INTERIOR FrICK 


APPENDIX 5 


Law for securing the unity of Party and State, of December 1, 1933, Reich 
Law Gazette 1933, Part I, p. 1016. 
The Reich government has decreed the following law which is promulgated 
herewith: 
SEcTION 1 


(1) Following the victory of the National Socialist Revolution, the National 
Socialist German Workers’ Party is the exponent of the fundamental idea of the 
German State, and indissolubly joined with the State. 

(2) It is a public corporation. Its statutes are determined by the Fuehrer. 


SEcTION 2 


In order to guarantee the closest cooperation between the authorities of the 
National Socialist Party and the S.A. (storm troopers) with the public authorities, 
the deputy of the Fuehrer and the chief of staff of the S. A. become members of 
the Reich government. 

Section 3 


(1) To the members of the National Socialist German Workers’ Party and the 
S. A. (including its subordinate groups) as the leading and motivating force of the 
National Socialist State, fall enhanced duties toward Fuehrer, people and State. 

(2) In case of violation of these duties they are subject to special Party and 
S. A. jurisdiction. 

(3) The Fuehrer has the power of extending these regulations to members of 
other organizations. 

SEcTIOoN 4 


Any act or omission attacking or imperiling the existence, organization, activity 
or reputation of the National Socialist German Workers’ Party by members of the 
S.A. (including its subordinate groups) is considered a violation of duty. This 
applies in particular to any violation of discipline. 


SECTION 5 


In addition to the usual disciplinary measures, arrest and custody may be 
inflicted. 
SECTION 6 
Public authorities must, provide, within the framework of their jurisdiction, 
official and legal aid to those bodies of the Party and the S. A. which have been 
entrusted with Party and S. A. jurisdiction. 


SEcTION 8 
The Reich Chancellor, as Fuehrer of the National Socialist Workers’ Party and 
as Supreme Leader of the S.A., issues the necessary executive and supplementary 
regulations of this law, in particular in regard to the structure and proceedings of 
Party and S.A. jurisdiction. In regard to this jurisdiction he determines when 
these provisions are to become valid. 


(Signed) THe Reich CHANCELLOR ApOLF HITLER 
Tue Reich MINisTER OF THE INTERIOR FRICK 


APPENDIX 6 


Law about the Reconstruction of the Reich of January 30, 1934, Reich Law 
Gazette, 1934, Part I, p. 75. 
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The Plebiscite, and the Reichstag election of November 12, 1933 have proven 
that the German people have melted beyond all inner political bounds and con- 
troversies, into an indissoluble unit. 

The Reichstag therefore, has passed the following law unanimously which is 
promulgated herewith with the unanimous approval of the Reichsrat after evi- 
dence was collected that the requirements for amending the Constitution have 
been met: 


Article 1 
The national Assemblies of the Federated States are dissolved once and for all. 
Article 2 
(1) The rights of sovereignity of the Federated States are transferred to the 
Reich 
(2) The governments of the Federated States are subordinated to the Reich 


government. 
Article 3 


The Reich Statthalters (governors) are subordinated to the Reichminister of 
the Interior. 
Article 4 


The Reich government can decree new constitutional law. 
Article 5 
The Reich minister of the interior issues the decrees and administrative regula- 
tion necessary to execute this law. 


(Signed) THe Reco PresIpENT von HmnpDENBURG 
Tae Retce CHANCELLOR ApoLtF HITLER 
Tue Reich Minister oF THE INTERIOR Frick * 


* (Appendices translated by the author) 




















PENSION AND PROFIT-SHARING TRUSTS 
Invinc T. Bass 


A. RETIREMENT Trusts Prior To 1942. 

Until the recent war years the subject of retirement trusts for 
employees other than the management or executive group was of 
slight concern to either the lawyer or the employer. However, the 
enormous increase in tax rates, with the attendant search by the 
employer for additional tax savings, and the realization by the indi- 
vidual of the difficulty of accumulating any substantial estate to live 
on in later years, has resulted in a vigorous exploration of the possi- 
bilities of retirement trusts. It required a tax-conscious public finally 
to expose itself to the social and economic benefits of retirement 
planning. 

The first tax relief for this type of trust was recognized by Con- 
gress in the 1921 Revenue Act when stock bonus and profit-sharing 
trusts were granted immunity from taxation. In 1926 Congress 
expanded the coverage to include pension trusts. Slight use of this 
tax advantage was made by employers until the upswing of business 
and increased taxes in the late 1930’s, and it then became apparent 
that the statute and regulations governing retirement trusts were 
grossly inadequate. 

Under Section 165 (a) of the Internal Revenue Code of 1942 
Congress expanded the law regulating this type of trust and, pur- 
suant to this amendment, the Commissioner of Internal Revenue 
promulgated a detailed set of Regulations covering pension trusts. 
To date there have been no regulations devoted to profit-sharing 
trusts. Since the 1942 amendments there have been over 7,000 re- 
tirement trusts processed by the Treasury Department, and they are 
continuing to pour in. It appears that at last the retirement 
trust has taken its position as a permanent factor in both the tax 
field and from a social security standpoint. 

In order fully to appreciate the purpose and intent of the changes 
effected by the 1942 Revenue Act, regulations issued thereunder, 
and rulings and interpretations by the Commissioner of Internal 
Revenue, it is necessary to consider the earlier use that was made of 
the so-called retirement trust. Prior to 1942 the statute provided 
that a trust for the benefit of some or all of the employees of a com- 
pany would be granted tax immunity. Many of the trusts created 
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permitted the management group of a company to set aside large 
earnings for their own benefit, thus avoiding the applicable higher 
tax brackets, and providing for substantial payments to themselves 
in later years when their individual earning power was reduced. In 
fact, some trusts were expressly labeled for the benefit of the key 
executives. The Commissioner of Internal Revenue violently opposed 
the use of so-called retirement trusts for this purpose. The statute 
established few guide-posts, and the regulations were equally inade- 
quate. Due to the limited use of retirement trusts there were few 
court decisions and such rulings as were made by the commissioner 
applied in large measure to particular fact situations. It was a matter 
of the commissioner constantly opposing the employer in a running 
battle to prevent the employer from advancing too far in a field that 
was substantially barren of legislative control. Several examples will 
help to illustrate. The commissioner issued a regulation providing 
that for a trust to qualify as exempt it must be for the benefit of 
substantially all of the employees. The Harris Trust Company had 
created a retirement trust which was maintained solely for senior 
executives. The commissioner asserted that the trust did not qualify 
under the regulations, and that all of the contributions to the trust 
should be taxed currently to the participants. The Board of Tax 
Appeals held, however, that the regulation was contrary to the stat- 
ute, which permitted a trust for the benefit of some or all of the 
employees, and sustained the validity of the trust. The commissioner 
made other attempts to prevent abuses by asserting that such portion 
of the contribution which was used for the purchase of insurance of 
all types was currently taxable to the insured participant. Again 
many employers protested. In many instances the dispute was settled 
by the employer conceding that the portion of the premium allocated 
to life insurance features of the contract was currently taxable. The 
regulations specifically cover this point at present, but prior to 1942 
it was a matter of the commissioner and the corporation settling on 
a compromise basis. 

With this background, the Commissioner of Internal Revenue 
welcomed the changes effected by the 1942 Revenue Act, which 
expanded in detail the type of trust which would qualify and con- 
ferred upon the commissioner the opportunity of making extensive 
regulations. The keynote in the regulations and many subsequent 
rulings is the elimination of all possibility that the trust should be 
established for the benefit of the management group and the removal 
of any discretionary powers in the trustee which might be used to 


favor the company or the management group. 
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B. EssENTIAL REQUIREMENTS OF RETIREMENT TRUSTS 


1. Distinctions between Pension and 
Profit-Sharing Trusts. 


Before considering various problems which arise in drafting pen- 
sion and profit-sharing trusts, it might be helpful to consider some 
of the essential distinctions between the two types of trusts. i 

The principal function of a pension plan is to provide compensa- 
tion to an employee after retirement when he is unemployable; 
whereas, the purpose of a profit-sharing plan, generally speaking, is 
to provide additional compensation to the employee while he is 
employable. It is true that many profit-sharing plans incorporate 
many of the retirement features of a pension plan, but the essential 
distinction still remains. In a profit-sharing plan there is a provision 
for a share of the company’s profits as additional compensation, + 
whereas the pension plan provides income after retirement regard- 
less of profit. Under a profit-sharing plan cash disbursements may 
be made at any pre-determined time, subject to wage/salary stabiliza- 
tion rules, where under the pension trust cash disbursements before ) 
retirement are generally made only for reasons of death, accident, nal 
sickness, or disability. Under the profit plan employer’s contributions ‘3 
are made from profits, whereas under the pension trust employer’s | 
contributions constitute an operating expense item. The contribu- a 
tions are fixed in amount. Under the profit plan where distribution | 
upon retirement is contemplated, the amount to be paid out is deter- ‘a 
mined by the amount available. Age and sex of employees are not He 
deciding factors. Under the pension trust generally the amount to a 
be paid out determines the amount required to be contributed. Age , 
and sex o: employees are important considerations. Under a profit 
plan the employees generally do not contribute, whereas under a 
pension trust it is not infrequent that employees make a small con- 
tribution. Lastly, under the profit plan where distribution is made 
or severance of employment, the payment acts as a cushion until 4 
the employee secures another job, whereas under the pension trust, / | 
while distribution on severance of employment may be made, this is 
not a principal purpose of the trust. It is only an incidental function. 4 

With respect to securing approval of the trust for tax purposes, i.) 
all that is required of a pension trust is that it meet the requirements P| 
of Section 165 (a) of the Internal Revenue Code and be approved a 
by the treasury department. A profit-sharing trust must not only | 
comply with this section of the Code, but must also secure the 
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approval of the Salary Stabilization Unit and War Labor Board, 
unless the trust provides for distribution only in the event of death, 
retirement, sickness, or disability. Most profit-sharing plans, how- 
ever, provide for some distribution upon severance of employment. 
The reason for the additional requirement in respect to profit-sharing 
trusts is because the term “wages and salaries” subject to wage/ 
salary stabilization control, as defined by the Director of Economic 
Stabilization, expressly excludes pension benefits in a reasonable 
amount. If a pension plan satisfies Section 165 (a) of the Code 
the benefits are considered to be reasonable in amount, and therefore 
do not require approval of the Wage and Salary Stabilization Units. 


2. Pension Trusts 


It is impossible to consider in detail all of the questions which 
arise in preparing a pension trust. Each individual case raises sep- 
arate problems depending upon many factors, including the wishes 
of the employer, the type of organization, and the labor turnover. 
Furthermore, and this is extremely important, although the commis- 
sioner has issued regulations respecting pension trusts, there are many 
questions presented which are not covered by the regulations, and 
which may or may not have been covered by official and unofficial 
rulings by the commissioner. During the year 1944, new rulings 
were issued almost weekly, and it was not at all infrequent that where 
a trust was approved one week, a trust containing similar provisions 
was disapproved the following week. Many of the rulings were 
ambiguous, leaving much to interpretation by the particular conferees 
to whom the trust was assigned for processing, and, again, it was not 
infrequent that a trust would receive the approval of one conferee, 
where a trust containing similar provisions would not be approved 
by a different conferee. Many trusts which were approved during 
the early part of 1944 would not have been approved if they had 
been submitted at a later date, and for this reason it will be necessary 
during 1945 to amend many trusts which were approved during 
1944. In addition, many features will be approved in a trust for a 
particular employer and disapproved as to another, depending upon 
the facts of each case. Because of these many uncertainties in rulings 
by the commissioner and the importance of the facts in each particu- 
lar case, the present discussion is limited to questions which will arise 
in considering the establishment of any pension trust, no matter what 
the individual circumstances may be. 

One of the first questions is, who shall participate in the plan? 
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The Statute expressly authorizes an employer to disregard the fol- 
lowing employees :— 


1, Employees who have not been in the service of the employer 
for a specified period of time, which may not exceed five 
years ; 

2. Employees whose customary employment is for not more 
than twenty hours in any one week; 

3. Employees whose customary employment is for not more 
than five months in any calendar year. 

As to the balance of the employees, the plan is non-discriminatory 
if either (1) the plan benefits at least seventy percent of the em- 
ployees; or, (2) at least seventy percent of the balance are eligible 
to benefit under the plan, and at least eighty percent of the employees 
so eligible decide to participate. 

When a plan meets the above conditions it cannot be challenged 
for insufficient coverage. However, the law provides an important 
exception to the above requirement, and provides that a plan may 
be acceptable if found by the commissioner not to be discriminatory. 
This delegation of authority is accompanied by specific reference to 
three forms of discrimination which Congress does not consider 
objectional :— 

1. A limitation of the plan to salaried employees ; 

2. A limitation of the plan to clerical employees ; 

3. The exclusion from the plan of employees for whom retire- 

ment benefits are provided by federal or state law. 

These three exceptions are illustrative only and imply that entire 
groups or classes may be excluded, irrespective of their size. For 
instance, a plan may exclude all employees whose annual earnings are 
$3,000 or less. The commissioner has ruled, however, that such a 
plan must be integrated with social security, so that the total benefits 
received by an employee covered by the plan, including Social Se- 
curity benefits, will not be proportionately greater than benefits re- 
ceived under the Social Security Act by the employees excluded. 
The key test with respect to participation is that the plan must be 
free from any discrimination in favor of employees who are officers, 
shareholders, executives, or highly compensated employees. 

Duration of employment is an important factor, because, although 
the regulations do not permit excluding employees who have been 
with the company longer than five years, it does not necessarily 
follow that the full five years will be permitted in every case. An 
employment requirement of five years before becoming a participant 
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has been found in many instances to favor the management group. 
Employment turnover among those covered by the plan is important. 
The commissioner does not favor the building of the trust fund 
through forfeitures by reason of severance of employment, and if 
there is a large turnover within an initial period of employment, a 
longer period of employment before participation might be required. 

With respect to retirement benefits, compensation is usually a de- 
termining factor. In defining compensation for purposes of the trust, 
it is permissible to include all remuneration, such as bonuses, over- 
time and commissions. However, none of these items can be so 
variable that either the employer or the trustees could manipulate 
them for the purpose of discriminating as between participants. If 
bonuses are included, evidence must be presented of an established 
practice of bonus payments. In short, they must be regarded as a 
regular part of compensation. Furthermore, if there is a restricted 
group which is entitled to receive bonuses the commissioner will 
probably insist upon either a maximum amount of bonus which can 
be included or limit the bonus to be included, for example, to one 
month’s pay. The same principle applies as to commissions. There 
must be maximum limitations, and they must follow some general 
pattern applicable to all employees on a commission basis. 

With respect to increases in compensation, there must be no dis- 
cretion involved concerning provision for additional retirement bene- 
fits. A definite formula must be established so that increases in 
retirement benefits are commensurate with increased compensation. 
Most pension trusts provide for the purchase of insurance contracts 
to provide retirement benefits. Many insurance companies will not 
write policies reflecting increases in compensation, unless the monthly 
retirement benefit is increased in multiples of $10.00. The commis- 
missioner has therefore approved plans which provide for increased 
retirement benefits where the increased compensation will result in 
a minimum increase of $10.00 in monthly retirement benefits. 

In providing for retirement benefits for stockholder-employees, 
the commissioner has laid down the arbitrary rule that not more than 
thirty percent of the contribution to the trust in any one year can be 
for their benefit. Stockholder-employees are defined to be those who, 
together with their wives and minor children, own at least ten percent 
of the stock of the company. The thirty percent rule, however, is 
merely a guidepost and not conclusive. Many plans have been dis- 
approved as discriminating in favor of stockholder-employees where 
the contribution for their benefit was less than thirty percent, and in 

















July] PENSIONS AND PROFIT-SHARING TRUSTS 569 


a few instances plans have been approved where this percentage was 
exceeded if the maximum retirement benefits were placed at such 
a low level it was clear that the plan had not been established as a 
device to benefit stockholder-employees. An illustrative example 
given by the commissioner in a so-called confidential bulletin pro- 
vided for maximum retirement benefits of $250.00 a month. 

A bitter controversy developed between the Commissioner and 
employers over the right to name the beneficiary of the participant 
in the event the participant did not survive until retirement age, or, 
having so survived, died before all the proceeds of the retirement 
policy had been paid. Many employers felt that, in keeping with the 
purpose of the retirement trust as implementing social security, they 
would like to insure protection to the family of the deceased partici- 
pant by reserving the right to name the death beneficiary. The com- 
missioner through a series of rulings made inroads on the rights of 
employers in this respect, and at the present time the participant 
must have the unrestricted right to name such beneficiary. The ques- 
tion as to the inclusion of life insurance proceeds in the estate of a 
deceased participant for Federal Estate Tax has not been entirely 
crystallized. The 1942 Revenue Act provides that there must be 
included in a deceased’s estate for estate tax purposes the proceeds 
of insurance in which the deceased had an incident of ownership, 
and further provides that the unrestricted right to name the bene- 
ficiary under an insurance policy is an incident of ownership. The 
writer submits that the commissioner’s requirements with respect to 
naming death beneficiaries are not associated with administration of 
pension trusts, but intended as a means of subjecting the life insur- 
ance proceeds to the Federal Estate Tax. 

Where a participant severs employment before attaining retire- 
ment age, provision must be made for payment of vested rights in 
the trust funds. Abuses in this connection arose primarily under 
profit-sharing trusts, where the employer would establish such long 
periods of employment for acquiring vested rights that the trust 
could obviously be used for accumulating retirement benefits through 
forfeitures resulting from severance of employment. Presumably 
the management group would more likely remain with the company 
until retirement date and benefit thereby. The commissioner has 
established an arbitrary maximum period of fifteen years for com- 
plete vesting of interests under profit-sharing trusts. The commis- 
sioner’s policy in this respect has been applied rather generally to pen- 
sion trusts. / distinction can be made in conferring vested rights 
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depending on the reason for severing of employment.. For instance, 
if an employee is discharged for moral turpitude or dishonesty, 
vested rights can be eliminated or substantially reduced. 

Where insurance has been purchased it is desirable to provide 
that upon severance of employment prior to attaining normal retire- 
ment age the participant may purchase from the trustees the insur- 
ance policy by paying the cash surrender value thereof, and thus 
preserve to the participant all of the contract rights which had been 
acquired under the insurance policy. 

It is permissible to provide that the trust may be amended, but 
under no circumstances can an amendment revoke any vested rights 
which have been acquired by participant, nor can any portion of the 
trust fund revert to the employer. The amendment may alter re- 
quirements for participation or retirement benefits as to future em- 
ployees, depending on the facts of each particular case. Discrimina- 
tion between present and future participants will only be permittéd 
where clearly justified and if the management group would not bene- 
fit thereby. 

Originally it was permitted to include a provision that the trust 
could be revoked in its entirety within the discretion of the employer, 
but that any amounts remaining in the trust fund must be distributed 
ratably among the participants. The commissioner has now limited 
the right of revocation to “business necessity.” It would seem that 
the inclusion of these words adds little or nothing. In order for con- 
tributions to this type of trust to be deductible, it is necessary that 
the trust be established under a bona fide retirement plan. Whether 
a plan has been established and maintained in good faith depends on 
the facts, and not upon any language that might be employed. For 
example, if a trust is established during the years when the company 
has tremendously high earnings due to the war effort and is immedi- 
ately discontinued following the war, the commissioner would un- 
doubtedly find that the plan had not been established in good faith, 
and, to the extent that the back years were open to audit, eliminate 
the deduction for tax purposes. If an employer cannot continue the 
plan due to decreased earnings or actual losses, and the plan was 
initiated on a reasonable basis, it can hardly be said that the plan was 
not established in good faith. 

The administrative provisions of the trust are in a large part simi- 
lar to any other type of trust. However, it should be kept in mind 
that the insurance policies are purchased by the trustees in their own 
name, and they are the legal owners thereof. All matters pertaining 
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to the handling of the insurance contracts must therefore be dele- 
gated to the trustees. The participants normally acquire no rights 
.with respect to the insurance contract, except possibly upon reaching 
retirement age or upon purchasing the policy upon severance of em- 
ployment. 

With respect to duration of the trust, serious problems are raised 
in those states where the rule against perpetuities is enforced. In 
Wisconsin, where our supreme court has indicated that the rule is 
merely against a restraint on alienation, the problem is not as serious 
and no limitation as to duration need be expressed. Some states 
where the rule against perpetuities applies have enacted legislation 
expressly exempting trusts of this type. 


3. Profit-Sharing Trusts 


To date, the Commissioner of Internal Revenue has not issued 
a set of regulations covering profit-sharing trusts. To the extent that 
the regulations governing pension trusts are applicable, they have 
been applied to profit-sharing trusts. The bulk of the guideposts has 
come from rulings by the commissioner on specific questions sub- 
mitted. It is anticipated that a set of regulations governing profit- 
sharing trusts will be issued in the near future. 

By far, the most important change which has occurred in the 
profit-sharing field is the ruling by the commissioner during 1944 
that the contribution to the trust must be fixed; i.e., a definite formula 
.is required. Prior to this ruling most profit-sharing trusts provided 
that the annual contribution to the trust would be determined by the 
employer. Such trusts as were originally approved on this basis will 
have to be amended in order to deduct the contribution for subse- 
quent years. Various formulas for determining the amount of con- 
tribution are acceptable, providing they result in a fixed amount 
without any discretion in the employer. For example, an employer 
may start with gross profit and deduct therefrom amounts which are 
fixed and determinable, such as fixed dividends on common stock, 
dividends on preferred stock, a specified percentage of the net worth 
of the company as shown by the last audit, amounts required for 
retirement of preferred stock, retirement requirements for debts hav- 
ing maturity in excess of a specified period of time, extraordinary 
losses not charged to current income, and loss carryovers. The con- 
tribution may then be expressed as a percentage of the remaining 
net income with the provision that under no circumstances shall the 
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contribution exceed that amount which is deductible for federal in- 
come tax purposes. 

Because profit-sharing trusts are subject to the approval of the 
wage and salary stabilization units, any amounts payable upon sever- 
ance of employment must be treated differently from those under a 
pension trust. The wage and salary stabilization units require that 
not more than twenty percent of a participant’s share in a trust, 
including forfeitures, may be paid in any one year upon termination 
of employment. This limitation was followed by a ruling that there 
must also be a limitation on the minimum amount which is payable. 
The latter ruling resulted from an abuse by employers who felt that 
if a man had terminated his employment under circumstances adverse 
to the interests of the employer, the participant should wait many 
years before receiving any benefits whatever. 

A distinction occurs between pension and profit-sharing trusts 
as to the use which can be made of forfeited amounts upon termina- 
tion of employment. Under the profit-sharing trust the only require- 
ment is that the forfeited amounts be allocated under the trust in a 
manner so as not to discriminate in favor of the management group. 
Under a pension trust, the forfeitures must be used to reduce the 
next year’s premium on retirement benefit requirements of the trust, 
because otherwise, if the forfeitures could be held for distribution 
upon retirement, the retirement benefits could not be actuarially 
determined, which is one of the requisites of the pension trust. 

With respect to payment of profit-sharing retirement benefits upon 
attaining normal retirement age, the commissioner has ruled that the 
trustees’ discretion must be limited to various modes of settlement 
which are applicable to all employees. In short, the various methods 
of payment are mandatory under a given set of circumstances. For 
example, where a participant’s interest in the trust fund is less than 
a specified sum, there may be an outright payment of the entire 
amount in cash or other assets of the trust. If the participant’s 
interest exceeds such specified amount, benefits may be paid over 
a period of time with maximum and minimum limitations. There is 
one important exception which removes the possibility of harsh treat- 
ment under some circumstances which is that any method of settle- 
ment will be approved providing there is a mutual agreement between 
the trustees and the participant. 

Upon termination of the profit-sharing trust the same rule pre- 
vails as with pension trusts, i.e., there must be a ratable distribution 
among the participants, and under no circumstances can any portion 
of the trust fund revest in the company. 
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C. Tax Aspects or RETIREMENT TRUSTS 

It has been the general practice to submit pension and profit- 
sharing trusts to the treasury department for advance approval, the 
purpose being to allow ample opportunity for amendment, if neces- 
sary, before expiration of the time limit for securing deduction of 
contributions to the trust. Such procedure is not required but per- 
missive only. 

It should be kept in mind that there are two tax problems: First, 
qualification of the trust itself as exempt from taxation under Section 
165 (a) of the Internal Revenue Code; and, Second, qualification of 
the contributions as deductible under Section 23 (p) of the Code. 
At the time of filing income tax returns for the first taxable year of 
the trust the employer should file all of the information called for by 
all of the subsections of Regulation 111, Section 29.23 (p)-2. These 
are, in substance :— 


(a) Verified copies of all instruments ; 

(b) Description of plan; 

(c) Information as specified respecting the twenty-five high- 
est paid employees ; 

(d) Compensation and contributions in respect to all employees 
and covered employees ; 

(e) Schedule of excluded, covered, and total employees ; 

(f) Balance Sheet ; 

(g) Valuation assumptions. 


In subsequent years the employer must file all of the information 
enumerated in Subsections (c), (d), (e), and (f), and if there has 
been a change in the plan, also the information under Subsections 
(a), (b), and (g). 

If the employer complies with the above requirements, the trustees 
need only, in the first and subsequent taxable years, write a letter 
to the commissioner, stating,— 


1. Name and address of the parties to the Trust Agreement, 
and the date thereof; 


2. Taxable year involved ; 


3. Copy of notification from the employer that information has 
been filed ; 

4. Collector’s Office in which employer files his returns ; 

5. A request for exemption of the trust under Section 165 (a) 
of the Code. 


The above information must be filed by the employer and the 
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trustees regardless of what information may have been filed with the 
Commissioner for the purpose of securing an advance ruling. 

The amount of an employer’s contribution to a —— trust which 
is deductible annually is as follows :— 

(a) A limitation measured by the payroll to the extent of five 
percent of the aggregate compensation otherwise (exclusive of the 
contribution) paid or accrued during the taxable year to all employees 
who are participants ; 

(b) The employer may determine his contributions for past and 
current service credits actuarially in terms of a level amount, or a 
level percentage of compensation, over the remaining future service 
of each employee. Any generally accepted method of actuarial com- 
putation is sufficient. The commissioner’s approval is, however, nec- 
essary if the cost of past service credits is funded more rapidly than 
within ten years. Where the remaining unfunded cost of past and 
current service credits with respect to any three individuals is more 
than fifty percent of the total remaining unfunded cost, the unfunded 
cost attributable to the three individuals must be distributed over 
a period of at least five taxable years, in order to avoid discrimination 
in their favor by early termination of the trust. 

(c) As an alternative to the above two methods, the statute per- 
mits deduction of the normal cost plus an amount equal to one-tenth 
of the cost of funding past service credits. Normal cost is the cost 
actuarially determined, which would be required during any year to 
maintain the plan, assuming that the plan had been in effect from 
the beginning of the service of each then included employee, and that 
such costs for prior years had been paid, and all assumptions as to 
interest, mortality, time of payment, etc., had been fulfilled. 

If in any year the contribution exceeds the above limits, the excess 
may be deducted in a subsequent year in which the permissible maxi- 
mum is not exhausted by current payments. The deduction must be 
taken in the immediately succeeding taxable year in order of time to 
the extent of any difference between the maximum amount deductible 
in such succeeding year to the above limitations and the amount 
actually paid if properly deducted for that year. There are two im- 
portant exceptions, however, with respect to the amount of the con- 
tribution :— First, administrative expenses connected with the opera- 
tion of the plan, such as trustees’ fees, are recognized as ordinary and 
necessary business expenses, provided they are incurred by the em- 
ployer and not payable out of his contributions; and, Second, the 
portion of the contribution allocable to the purchase of life insurance 
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features of a contract is currently taxable to the participant. He is 
regarded as having received a present benefit. Therefore, premiums 
paid for individual life insurance protection are deductible as a part 
of the employee’s compensation, that is, as an ordinary and necessary 
business expense. 

With respect to profit-sharing trusts the employer’s contribution 
is deductible in the taxable year when paid to the extent that it does 
not exceed fifteen percent of the aggregate compensation otherwise 
(that is, exclusive of the contribution) paid to or accrued during the 
taxable year in favor of all employees participating in the plan. Any 
excess which might be contributed is handled the same as under pen- 
sion trusts, 1.e., it may be deducted in the succeeding taxable years 
in order of time. 

As to the participant, the only portion of the contribution which 
is currently taxable is that amount which may have been used for the i 
purpose of purchasing life insurance on such participant. Although ( 
the commissioner has vacillated with respect to the application of the i 
withholding provisions to such amounts as are currently taxable to | 
the employee, the present rule is that no withholding is required. 

Aside from the above exception the following rules apply :— } 


1. Any amount received from employer’s contributions is taxable 
when received or made available to the participant as if it were an 
annuity to the extent provided in Section 22 (b) (2) of the Code. 
Thus, if the plan is noncontributory, the entire amount is taxable 
when received or made available ; 

2. If the trust purchases an annuity contract for, and distributes | 
it to, an employee, the cash value available to the employee upon 
surrender is not considered income unless and until the contract is 
surrendered ; 

3. If the total distributions payable to an employee under a trust 
are paid to him within one taxable year because of separation of 
service, the excess of the distribution over any amounts contributed 
by the employee are considered a long-term capital gain. 

The above comments all relate to the taxability of the trust and 
participants under the Federal Income Tax Laws. With respect to 
taxation under the Wisconsin Income Tax Laws, there are no stat- 
utes or regulations dealing specifically with pension and profit-sharing 8 
trusts. However, it has been the practice of the department of taxa- 
tion to follow the Federal rule in all of the above respects, i.¢., if a 
trust has qualified as exempt under Section 165 (a) of the Internal 
Revenue Code, the employer is permitted the deduction for the con- 
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tribution to the trust and the employee participant is taxed in accord- 
ance with the above rules. 

One important distinction occurs, however, in connection with the 
taxation of the income from the trust itself. Contrary to the federal 
rule, even though the trust qualifies under Section 165 (a) the income 
to the trust itself is subject to taxation under the Wisconsin income 
tax laws. At the present time, however, there is a bill in the legis- 
lature which, if approved would exempt the trust from such taxa- 
tion. The employer, the trust, and the participant would then be 
upon the same basis for tax purposes under both the federal and the 
state income tax laws. 








STATES OF THE AMERICAN UNION* 
WILLarp Hurst 


I 


ment was not recognized. 


synthesis of their respective disciplines. 


THE USES OF LAW IN FOUR “COLONIAL” 


To the professional as well as to the layman, the “law” once 
meant the drama played out in the courtroom. “Legal history” was 
essentially the relating of “great” cases, or at most the detailing of 
the steps by which legal doctrine had been spun fine by successive 
judges. Constitutional and legislative processes were admitted to the 
story to provide the occasion or background against which the real 
action was played out. The role of the executive was not “law” at all, 
but “politics” ; and the existence of an administrative arm of govern- 


The force of facts has been producing a change in philosophy. 
In terms of the business from which the lawyer earns a living, the 
law is increasingly counselling rather than litigation; and its grist is 
more and more constitutional policy, legislative rules, executive or- 
ders, and administrative regulations. In terms of public affairs, in 
which the community still finds a high proportion of leadership 
among the bar, issues which come to crisis outside of courtrooms, but 
which involve at their center the impact of the power of the state 
upon other social institutions and upon individual interests, are seen 
to present the deepest problems of our time. In terms of the study of 
society, both students trained in the law and those learned in other 
social sciences have for a generation been impelled to grope for a 


There seems no reason except tradition, never itself adequately 
founded, why legal history should be narrowed to a study of the reso- 
lution of social conflicts by litigation. The narrowness of this con- 
cept becomes particularly absurd in an age whose central problem 
seems likely to be whether men will be able to use the power of the 
politically organized community to secure the basic conditions of a 
decent life for the individual, without thereby destroying the very 
values they are trying to realize. For there is no significance in limit- 
ing “law” to the action of but one, two, or three of the agencies 











* The opinions expressed in this article are those of the author and do not 
represent the policy of the United States Navy, with which he is at present con- 
nected. 


sr Sa ee oe So I ge OS ae ge a Soa Aen 

















578 WISCONSIN LAW REVIEW [Vol, 1945 


exercising politically organized power: in human terms it is not the 
name that matters, but the fact that life, property, job security, free- 
dom of thought or movement may be deeply affected by the direction 
in which politically validated power is wielded. Conversely, if we are 
concerned with what we can accomplish by “law,” we must be con- 
cerned with the effects which other types of power, exerted by eco- 
nomic, religious, political (would-be “law’’), or class institutions, 
may have upon the things that legal institutions can or will do. 

If this approach seems to give a somewhat surprising compass to 
“legal history,” it is submitted that this is not the fault of the defini- 
tion, but the reflection of the extent to which politically organized 
power permeates contemporary society. If this approach is sound, 
the student of legal history must learn to read in other fields of the 
social sciences with a fresh interest, for this pervasive character of 
the “law” should express itself in many forms, in the history of other 
institutions. Four relatively recent books encourage the hope that 
this kind of historical writing is moving away from the mere collect- 
ing of facts for their own sake, or the exclusive concentration on 
colonial or frontier beginnings, which has so narrowed its value 
hitherto. 

Paul Wallace Gates has placed the history of the great tract of 
northern Wisconsin pine lands acquired by Ezra Cornell in the late 
1860’s in the context of its relations to the economic, cultural, and 
governmental development of the state. John Bartlow Martin has 
written a warmly human essay on the exploitation of the natural and 
human resources of the Upper Peninsula of Michigan. Another great 
raw materials state has been pictured, with its economic history as 
the center of movement, in Joseph Kinsey Howard’s tale of “high, 
wide, and handsome” Montana. And Angie Debo has made a small 
Oklahoma community the focus of a wide-ranging story of the way 
in which people made Oklahoma a farm and oil state, built schools 
and churches, lived through crises of depression, war, Prohibition, 
and the Klan, to face the uncertainties of reconciling a traditional 
agrarian individualism with increasing resort to government control 
of their economy.? 

None of these authors is a lawyer or a student of law. Nor does 
any of the books aim to tell of the development of legal institutions, 





* Gates, THE Wisconsin Pine Lanps oF Cornett Unrversity (Corneli Uni- 
versity Press. 1943); Martin, Catt Ir Nort Country (Knopf, 1944); Howarp, 
MontTana—Hicn, Wipe, anp Hanpsome (Yale University Press. 1943); Debo, 
Prairie Crry—THe Story oF AN AMERICAN CommuNITy (Knopf. 1944). 
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as such.* Of course one should not expect these volumes to furnish 
detailed, technical studies of the working of legal agencies or the 
evolution of legal policy. But, just because these shrewd observers 
are laymen in the law, their appraisal of the relative role of legal 
institutions in the non-legal history they are telling may be the 
fresher and the more unbiased. And the fact that they are bringing 
broad issues of American history to a focus on the lives of the people 
of individual states or local communities not only makes their pre- 
sentation more vivid with the sense of the impact of social move- 
ments on people, but brings to the fore significant issues which are 
likely to be lost sight of in a broader canvass. 

Despite their independent themes, and their pronounced variations 
in style, the four books have one deep-lying factor in common. All 
deal with regions whose economic role has been almost entirely that 
of raw materials producers, whose wealth has been in timber, min- 
erals, agriculture, or livestock rather than in commerce or industry. 
Moreover, these regions were all exploited in the great waves of 
expansion which followed the Civil War; and, as was. characteristic 
of the areas then so rapidly settled or exploited, their people had 
little or no capital. The debtor-creditor relationship which had been 
a persistent factor in American history, in the relationship between 
the advanced and the older parts of the country, now became an even’ 
more central cause about which swirled many currents of economic, 
political and cultural influence. Both in fact and in the eyes of their 
people, these regions were in a relation analogous to that of colonies, 
to the eastern states which had the capital, the manufactures, and the 
markets upon which the westerners depended. This type of situation 
has contributed more than its share to American ideology and the 
surge of clashing interests of all kinds; and thus these books enter 
a field of broad potential interest to the study of legal chapters in 
American history. 


II 
These four studies make concrete the hypothesis that the history 


of the law in a community can adequately be told only as a part of its 
total history. Nothing could more strikingly underline this than the 





* Gates is an economist, primarily interested in the public lands policy of the 
United States, and his monograph is a case study in this field of public policy. 
Howard and Martin are newspapermen—the former the managing editor of a 
Montana newspaper, the latter now a free lance publicist—both mainly interested 
in the theme of the exploitation of the nation’s natural resources and the clash 
of economic interests. Dr. Debo is an historian, whose concern is with the broad 


field of cultural history. 
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extent to which these books by laymen find it necessary constantly to 
fit the legal institutions into stories not primarily legal in focus. The 
impact of a major technological change—the automobile—involves, 
for example, an effect upon the organization of government,—the 
consolidation of school districts—, and a new call upon the service 
function of the state, —a hard roads program. Differences in race 
and national origin, with a legally defined policy on immigration in 
the background, contribute to tensions producing problems of law 
and order, and also set up special pressures which play upon such 
legal agencies of peaceful compromise as the legislature. The growth 
of communities, with all this implies regarding the opportunities for 
the greater influence of church, and school, and less formal associa- 
tions, is affected by the terms which the law sets on the disposition 
of public lands, which help decide whether population shall be widely 
dispersed or encouraged to concentrate.® 

The inter-relation of the law and the economy is the field which 
provides the most instances of the pervasive role of legal institutions 
in these books. This is, of course, not surprising in Gates’ mono- 
graph, which centers on the problems of disposition of a major 
natural resource. But the other three books, though treating the 
social and political as well as the economic history of their regions, 
likewise introduce the legal theme most often in juxtaposition to the 
economic. In some degree this may be due to the fact that their 
authors belong to the generation of students which has popularized 
economic interpretations of events. But there is more to it than 
that. Debo’s Oklahoma history goes far beyond any dogmatic con- 
cern with an economic interpretation in its interest in the political 
ideas, the religious and educational convictions, the recreation, and 
the world views of the people. Though Howard and Martin see the 
history of upper Michigan and of Montana as revolving about the 
exploitation of the land and the minerals beneath it, their ultimate 
interest is with the three-dimensional human beings who lived there, 
and not with puppets dancing on the strings of some determinist 
theory. Thus Howard finds in the struggle for the copper wealth of 
Butte no simple pattern of profit calculation, but the more complex 
element of the greed for power. Of two of his protagonists, he com- 
ments, “Two things, and two only, they had in common—ambition, 
and cupidity.” Nor is the homesteader to him any abstract economic 





* See, ¢.g., regarding the automobile, Debo, Chs. XVI, XVII; on questions of 
race and national origin, Martin, Ch. VI; on the shaping of communities by land 
policy, Gates, Ch. I, and Howard, Chs. IV, X XVI. 
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man, but rather one who, “duped when he started, robbed when he 
arrived, sought independence or adventure, comfort and security.”* 
The boisterous and knockdown life of the rough upper Michigan 
lumber towns fascinates Martin who sees loneliness, danger, national 
and racial differences, as well as the lash of economic necessity, find- 
ing vent in their free-flowing liquor, easy women, and street brawls.® 
No doctrinaire, moreover, would concede to the legal institutions the 
extent of independent influence on the economy which these men pic- 
ture. Martin argues that the wasteful exploitation of Michigan tim- 
ber and minerals cannot be laid wholly at the door of private inter- 
ests, but has been shaped, at least in the later stages, by mistaken 
political efforts to guide into farming development areas wholly un- 
suited thereto, or by tax policies contrived without intelligent regard 
to conservation. So also, Howard sees as a major tragedy for Mon- 
tana the dogmatic application of the crop-farm ideal implicit in the 
Homestead Act, to a country made for grazing.® 

One question which the observations of these shrewd laymen thus 
poses to the legal historian is whether this concentration on the law’s 
relation to the economy is justified. Is it true that the law has less 
pervasive contact with such other centers of human interest as the 
home, church, or school? Of course, biology makes the economic 
interest the foundation on which all the others are raised. This 
truism has some implications in legal history which are not always 
appreciated. Thus it is sometimes said that the maintenance of order, 
in the sense of the prevention of resort to violence to adjust con- 
flicting desires, is the most elementary interest which law has existed 
to secure in American society. But it seems clear from the history 
of these four raw materials regions that it was not this sort of 
“order” which formed their first concern with the law. Rather, the 
law first enters their history when decisions are made as to the terms 
on which men shall be allowed to take out the wealth that grows from 
the soil or is buried beneath it. Legal history begins for the Cornell 
pine lands area not with the sheriff’s posse, but with the Morrill Act, 
when Congress, by adopting the device of large grants of the public 
lands in aid of state education, more or less unwittingly set in train 
a complicated series of factors, from the speculation of large land- 


* Howard, 58, 178. Compare the colorful description of Montana vigilantism, 
weaving the story of suppression of theft into the atmosphere of a frontier state, 
in Ch. XIII, tersely entitled, “Nine Holes in Rattlesnake Jake.” 

* Martin, Chs. VI, IX, and XII, especially the descriptions of the towns of 
Seney, in Michigan, and Hurley, in Wisconsin. 

* Howard, Ch. IV; Martin, Ch. XVIII. 
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holders to the consequent retardation of local community develop- 
ment, the dispersal of population, the difficulties of extension of high- 
ways and railroads into thinly settled areas, the high overhead of 
local.government in a region of scattered population, the encourage- 
ment of tenant holdings, and so on. So also, the law’s intervention 
in community development comes, before “law and order,” in the 
survey, which by carrying westward the township plan and creating 
saleable units of land, not only provided the necessary forms and 
units of property, the traffic in which would bring the first permanent 
settlers, but also profoundly influenced the economy itself as well as 
the growth of social relationships. Thus the rigid application of the 
geometrically regular township plot to Montana grazing areas, with- 
out regard to topography, created unfair monopolies of the limited 
water available, and bore no rational relation to the best possibilities 
for the development of community life. The famous “runs” of set- 
tlers upon the opening of the “Oklahoma lands,” and later of the 
“Cherokee strip,” merely furnish a more dramatic example of this 
primary influence of the law in settling the plan on which the people 
should establish themselves in the land.* 

Furthermore, a realistic appreciation of the extent of this original 
link between law and economy requires attention to the basic policy 
decisions which legal agencies make by default, as well as those 
which they embody in formal enactment. Even before the first land 
survey, for example, the law had influenced the economic develop- 
ment of upper Michigan by its failure to control the fur trade when 
Astor entered it after the War of 1812. Corruption of the territorial 
government may have been involved to some extent, but at any rate 
the do-nothing line taken by the responsible government authority 
meant that Indian life in the region deteriorated and that the area was 
stripped of its fur resources without compensating contribution to 
permanent development, for Astor pulled out when the rich top 
layer of profits had been taken away. Even after the community 
has reached a quite advanced development, a new event, such as the 
discovery of oil beneath the crop lands of Oklahoma, could provide 
a new opportunity to be bungled as much by the inertia as by the 
positive mistakes of the policy declared in law. So luck could bring 
in a gusher on one farm and turn George Hadley from the town 
Populist to a sober Republican; fortunes accrued to men who had 





"On the ramifying effects of the Morrill Act policy, see Gates, Ch. I; on the 
significance of the township type of survey, see Howard, Ch. IV, and Martin, 
Ch. I; on the Oklahoma “runs,” see Debo, Chs. I, II, and VI. 
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done nothing in return for them; and oil and gas ran to overproduc- 
tion or waste, because common law notions of property in town lots 
and peach orchards were applied to an invaluable and irreplaceable 
resource of the whole people and their descendants.* The inertia of 
legal policy will loom as a major cause in any history which probes 
deeper than the level of merely dramatic action. 

The law does not figure in the economy merely in the definition of 
“property” and of the scope opened to entrepreneurial ambition, 
however. Both in regulation and in the provision of services which 
subsidize or at least facilitate the enterprises of individuals and 
groups, legal institutions apparently continue to play a broader role 
in this than in most other major fields of human interest. Certainly 
so far as these books reveal, religion and the family were relatively 
less affected by law in the evolution of the four communities studied. 
Education is something again; but naturally governmentally shaped 
policy bulks large here as soon as the fundamental decision is taken 
that there shall be public schools. The importance of “legal notices” 
to the advertising revenue of a small town newspaper teaches that 
there is more to the relation between the press and political institu- 
tions than constitutional guaranties, but most of the immediate influ- 
ences upon the press seem economic, political, or cultural. In modern 
commercialized recreation—surely a new institution of social control 
of the greatest practical significance, —the influences shaping the 
direction of radio or movies are so plainly beyond the limits of the 
particular communities here studied as to remind that these commu- 
nities are only part of a larger national society. 

There are plausible reasons why the history of law in American 
society should mesh more closely with the history of economic than 
of other social institutions. For one thing, and whatever the under- 
lying causes, this is a society which has either found many of its 
values in economic terms, or has believed in economic factors as the 
key to the achievement of other values, such as individual self-respect 
and independence. This note runs through these histories of Wis- 
consin, Michigan, Montana, and Oklahoma, now strident with self- 
seeking, now humble with the sense of dedication which moved the 
Bible “lesson” read at the first grateful “Harvest Picnic” of the little 
‘Oklahoma town: 

But thou shalt remember the Lord thy God; for it is He that 


giveth thee power to get wealth, that He may establish His 
covenant, which He sware unto thy fathers. 


“See Martin, Ch. III; Debo, Ch. XXI. 








ee agence ih 


ee eee Peis An eee ea is 








TE a re 


F 
f 





584 ‘WISCONSIN LAW REVIEW [Vol. 1945 


American law has expressed, if not the best that the people believed, 
at least the things they have been most prepared to see underwritten 
with power. It should thus not be surprising to find the law primarily 
concerned with economic matters,—if the instruments of the society 
were religious, we might expect to find a greater elaboration of 
religious status in the lawbooks, as, indeed, is reflected in legislation 
of the early Massachusetts theocracy. Again, where the organization 
of wealth depended, as in this country, on the use of the market, to 
stimulate production and provide the machinery for amassing capi- 
tal, the nature of the system itself meant large demands upon law to 
set standards of dealing and to define what was marketable. More- 
over, the impersonality of a market system made it easier for eco- 
nomic than for other institutions to press hard upon the humanitarian 
values which were part of the American code of morals, and so to 
create the occasion for a broader legal intervention in this field. The 
newness of America, too, with its comparative freedom from an heri- 
tage of religious, dynastic, or class quarrels, helped the people to 
concentrate on the most obvious opportunity at hand, which was to 
realize upon the natural wealth of the continent; and the lack of 
competition from other possible sources of conflict tended to give 
prominence to the inevitable clashes over the enjoyment of these 
spoils. The note of rebellion against their “colonial” status as raw 
materials sources for the commercial and industrial East, which runs 
through all these stories of the four states, reflects the reality of this 
focussing upon the material exploitation of the country.!° 

There is danger, however, that the inter-relation of legal and 
economic institutions will claim too much attention, simply because 
the economic job was the first in time to be done, and, in the relative 
absence of other conflicts such as marked recent European history, 
because it was the most dramatic. As we search deeper into our 
institutional history, we shall probably find that our search for the 
full significance of the law will carry us farther into the history of 
religion, or education, or the family unit, in the United States, than 
we now see. A clue to such possibilities is furnished, for example, in 
the law pertaining to the association of men for common purposes. 
Since de Tocqueville, it has been a commonplace that America is a 
land of “joiners”; and this proposition comes alive in the pages of 
these regional histories. Vigilante associations, co-operative grazing 
groups, Sunday schools and new denominational parishes, booster 





*See Debo, p. 29, and Ch. IV; Howard, Ch. XXVII. 
* See Gates, Chs. IV and VIII; Martin, Chs. VI, VII, IX, and XVIII; How- 
ard, Chs. IX, XX, XXIII; Debo, Chs. VIII and XII. 
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clubs, harvest picnics, timber-driving collaborations, tax leagues, 
trade unions, co-operatives,—all sorts of voluntary associations, some 
lawful, some of dubious legality or policy, dot the pages of these 
people’s history. A full relation of the influence of voluntary associa- 
tions upon the development of American economy and culture would 
leave few fields of human interests untouched, and so integral is this 
phenomenon to the building of the community that legal policy can- 
not ignore it. Even if the law simply permits association, by license 
or by tacit acquiesence, it thereby becomes part of one of the main 
threads of vitality in the growth of whatever institutions men shape 
by their concerted action." 


III 


If it is not primary in the chronology of a community, the prob- 
lem of “law and order” in the usual sense of the term seems at least 
the simplest, most clear-cut issue to be faced in the development of a 
legal system. But these studies of four late frontier states suggest the 
need for tracing a more complex pattern of cause and effect than at 
first appears called for. What, for example, is the origin of vigil- 
antism? This is sometimes spoken of as if it were the seed of a more 
formal social organization, a manifestation of a groping towards the 
creation of legal institutions. Implied in this theory is not only a 
justification, but also the idea that this is a widely pervasive and 
influential phenomenon in the ruder state of American society. Vigil- 
antism figures in the stories of Michigan, Montana, and Oklahoma; 
but rather as colorful and episodic, than as a stage in their evolution. 
Moreover, it appears not as a pre-law phenomenon, but typically as 
a reaction against the corruption, weakness, or delays of the estab- 
lished legal institutions. Vigilantes were apt to be drawn from the 
ranks of the “better element,” at the outset at least; but this did not 
preserve such movements from abuse, as in Wyoming, where Howard 
notes the technique was employed as an instrument of intra-class 
war of the larger stockmen against the smaller owners. As a re- 
action to the delays of the law, vigilante activities probably reflected 
a general impatience with formality which was a social characteristic 
of the frontier. However, it also might express the vigorous self- 
confidence of the American entrepreneur, who has always been some- 
thing of a revolutionary in his attitude towards his government. Thus 





™ Debo’s book, because of its broader range, gives the most vivid sense of the 
creative importance of voluntary association in community life. See, ¢.g., on the 
initiation of schools, Ch. III; of churches, Ch. V; on vigilantism, Chs. IX and 
XIX; on business, Chs. XI and XII; on the liquor problem, Ch. XV. 
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Montana stockmen seem to have resorted to extra-legal action against 
rustlers in part because of impatience with a legislature which, under 
the dominance of an unsympathetic governor, was slow to provide 
for inspection of brands and inspection of stock driven out of the 
state. The Montana experience also apparently provides an example 
of the real force of community opinion in favor of lawful procedures, 
for despite their aggressiveness, the stockmen were not anxious to 
publicize their connection with the vigilante movement. The political 
balance of power complicates this explanation however—thereby 
again illustrating the fact that social control is typically the product 
of more than one influence—for the cattlemen had to take care less 
the rival mining interest seize an opportunity to belabor its “lawless” 
opponents. In the whole picture, vigilantism appears not as a neces- 
sary phenomenon, but characteristically as a reaction to gross failure 
ot function on the part of the regular institutions of order, either in 
the recognition or protection of interests.!* 

The picture which these histories give of the interlacing of the 
various elements in the life of a society helps to show that the appar- 
ently simple problem of violence and extra-legal force is the product 
of the whole environment. Though the policeman is the most obvious 
symbol of the legal order, his role thus seems most properly to be 
that of holding the balance of power until more fundamental reso- 
lutions of conflict can be sought. Martin, for example, plausibly 
suggests that the racial feeling which showed itself from an early 
date in upper Michigan—first against Irish and Cornish, later against 
and between Swedes and Finns—started in the need of lonely, work- 
driven men to let off steam; common language, and appearance 
formed natural grounds of mutual alliance and set off the necessary 
opponents, and though assimilation proceeded in language and cus- 
toms, the heritage of national antagonisms was not easily forgotten. 
So also he explains the violent episodes which so color the history of 
the copper or lumber towns as inevitable outlets for the dangerous, 
accident-filled, unrelievedly hard life of mine or forest. And his 
delineation of this life makes apparent to what degree it was the 
discipline of the job, rather than of government, which maintained 
such “order” as in fact prevailed. That the law-abiding quality of a 
community has its roots deep in the past which its people share is, 
furthermore, an implication of Debo’s story of the Ku Klux Klan in 
an Oklahoma county in the 1920’s. The Klan presented a threat of 





“See Howard, Chs. XI-XIII; Martin, Ch. VI; Debo, Ch. IX. 
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potentially revolutionary character to the established law and order. 
This was all the more so, because the Klan was not a specific reaction 
to specific problems, like the vigilantism of the ‘80’s. It expressed 
formless fears and hatreds, whose very shapelessness pointed to their 
origin in the dark regions of mind and emotion, and reminded one 
that the victory of reason and decency is precarious and open to con- 
stant challenge. The fact that the Klan at that time blew over largely 
in talk and mummery seems, in the light of Debo’s whole story, to 
rest probably as much as anything else in the close-knit memories of 
a people who, whatever their religious, national, or economic differ- 
ences, still were bound together by the common memory of a state 
which they or their parents had made out of unclaimed prairie. To 
the extent that this is a true reading of history, it conveys a warning 
that the future must be alert to provide new ties of community feeling 
when this pioneer unity has had more time to fade. The Oklahoma 
story, indeed, at this point illustrates a theme probably pervading the 
whole legal history of the United States: an original, self-conscious 
and strong conviction of a basic unity of “Americans,” born of the 
common job of tackling the wilderness, and the effects on this of the 
aging of the country and the implications for social control.'* 


IV 


At least from the American Revolution, one function of law in 
this country has been regarded as the maintenance of a balance of 
power sufficient for a reasonable justice and decency between classes 
and interests. This function has been made explicit by some,—Madi- 
son, for example. More often it has simply been implicit in the prac- 
tice of resort either to regulatory or to service activity of the state 
to curb power, or to subsidize it. Of course it would be naive to 
claim that every group which tries to use the state is moved by a 
public-spirited concern for the community’s equilibrium. If only for 
practical reasons, however, such concern does seem a material motive 
with the politicians and the bureaucracy, who themselves have been 
important interest groups since the founding of the Republic. And 
this motive has, likewise, clearly been involved along with more 
immediate considerations of self-interest, in the waves of agrarian, 
lower-middle, and middle-class revolt which have been so significant 
a feature of our politics. The depth of feeling with which this bal- 
ance-of-power function has been held as part of the American idea 





13 See Martin, Chs. VI, IX, and XII; Debo, Chs. III, IV, and XIX. Compare 
Howard, Ch. X (“Boisterous Butte’). 
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of what “law”’ is, is probably reflected in the high respect traditionally 
accorded the judicial process, its most obvious symbol. 

In some respects, the balance of power did not present any funda- 
mental difficulties in the four communities whose history these au- 
thors explore. Taking “class” as a phenomenon made up of more 
than economic elements, it may be said that class distinctions were 
not written into law as principles of the society, nor does it appear 
that they pressed hard on the people in practical administration of 
the law during most of the history under review. If “class” was a 
more marked feature of social control in the relatively remote timber 
and mining districts, Martin advances the reasonable hypothesis that 
this was primarily a result of isolation, national differences, and the 
familiar handicap of late comers as an out-group.’* Some clashes, 
which at first might seem to be class conflicts for use of the legal 
machinery, such as occurred between large and small stockmen, seem 
actually based on too narrow grounds of economic interest to be ex- 
plained by the broader concept.'® Except for the relatively late epi- 
sode of the Klan, these histories are also free of major religious 
differences. The rough and ready character of societies long domi- 
nantly masculine, in the timber, copper, and grazing regions, un- 
doubtedly explains this freedom in large part: religion was not 
enough of a central value there to be fought over. But Debo finds 
genuine force and conviction in the religious feeling which estab- 
lished different denominations in her small Oklahoma community. 
The principle of toleration which the settlers found written deep into 
American legal as well as social tradition left the way open for the 
spontaneous expression of the religious beliefs of various groups, 
and these books furnish no more striking example of creative initia- 
tive than the building up of the different parishes by the stout inde- 
pendence and energy of individuals, with the frequent active assist- 
ance of “competing” faiths. There was, however, probably as much 
a material as a spiritual basis for this co-operation, in the sense that 
these people were drawn together by their initial, common concern 
with making a living in a new country. And the ominous sudden- 
ness with which the Klan threatened to make a fighting issue of 
Catholicism suggests that legal as well as other social institutions may 
have to furnish more positive leadership than that afforded by prin- 
ciples of toleration, however generous, to create an atmosphere favor- 





* Martin, Ch. VI 
See Howard, Ch. XIII. 
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able. to that ‘sense of mutuality which is the only lasting source of 
moderation in men’s relations.'® 

-. Sectionalism, in any broader sense than that of the economic ten- 
sions between debtor and creditor parts of the nation, does not con- 
stitute a material part of the balance of power problem in these 
states.7 More significant for the future, the government itself does 
not bulk in any of these histories as a principal contender of power 
for itself. The state is a source of wealth, because of its landholdings 
‘and the franchises it can grant; and it is sometimes invoked, as in 
rate regulation, to redress the imbalance of economic power. Wealthy 
men sometimes seek political power as an instrument to greater 
wealth, or as the symbol of the purchasing power of their economic 
strength. But in the over-all picture, there is little as yet to sug- 
gest that possession of the controls of the state may in itself become 
the foundation of a new interest group in these American commu- 
ties. This is a chapter which just begins to write itself. The only 
earlier example of it which stands out in these local histories is the 
rather crude business of organizing counties for the political jobs 
and the public contruction plums. Even this is not a pure examplé 
of the political “interest,” for such enterprises were also a form of 
economic aggression against absentee landlords or capitalists. In both 
aspects, however, such county-making, and the constitutional curbs 
under the authority of which the courts were able to act to protect 
the broader interests of the state-wide community, demonstrate that 
there are “federal” problems to be met in intra-state as well as inter- 
state relations.1* 

It has already been noted that the inter-relationships of law and 
the economy form the most pervasive theme in these histories, so far 
as legal institutions figure. It is a special aspect of this that the 
economic field presents the clearest challenge to law to maintain a 
just balance of power. Perhaps, however, this is merely the easy 
wisdom of hindsight: at any rate, one of the marked features in the 
first exploitation stages of these “frontier” states is that public ac- 
quiescence in, and even approval of, shortsighted taking of public 
wealth for immediate private gain comes close to balancing the spurts 
of righteous indignation which produced demands for regulation. 
There was of course much feeling against absentee owners. But, so 





See Debo, Chs. V and XII; cf. XIX. 

* However, Montana politics, in the first years after the Civil War, was some- 
what influenced by contests between Unionists and ex-Confederates. See Howard, 
Ch. V. Cf. Debo, Ch. IX. 

* See Gates, Chs. IV and VIII; Howard, Ch. XXII. 
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far as “development” by local residents was concerned, the prevailing 
attitude was generally that if any favor was being done, it was to- 
wards the government, in the opening up of new lands. Whatever 
the roots of this attitude in the history of American ideas and ideals, 
it was strong, and the concept of a trusteeship of natural resources 
is of slow growth. Against this background, it is not surprising that 
there was little or no public support to such government effort as 
there was to conserve or withhold the land and its wealth, but that, 
for example, the impetus of the men of small means as well as of 
those of power was to let down the barriers to settlement and ex- 
ploitation. Nor is it surprising that the practical conservation ob- 
served by large speculators who sought to keep great pine tracts off 
the market should have been constantly endangered by timber thiev- 
ing, for which local district attorneys would not prosecute, nor local 
judges or juries convict. The cross-currents set up by the underlying 
public attitudes not only suggest how critically important are ideas 
in the “balance of power,” but likewise how misleadingly simple may 
be an interpretation of events in terms of class conflict.’® 

The effectiveness of such efforts as were made by law to redress 
an imbalance of power were pretty much in inverse proportion to the 
amount of capital required to carry on the major business of the 
community. Copper and timber were generally dominant in their 
regions, at least on the central issue of the exploitation of those 
natural resources, however much they may have suffered sniping 
through local taxation or toleration of the irregularities of their 
smaller opponents. The big cattlemen long had their way with the 
range which they appropriated; but eventually they were forced to 
yield to claims of smaller owners, sheepmen, and even homesteaders, 
especially when the latter had railroad support. This is where fed- 
eralism is likely to enter the picture, for only the power commanded 
by the central government is likely to be great enough to meet the 
larger aggregations of capital on somewhat equal terms. From the 
standpoint of the localities, then, the question becomes whether there 
will be sufficient self-restraint in the central government, and enough 
ingenuity on both sides, to devise techniques by which local institu- 
tions, bulwarked by this outside power, may be revitalized. On the 
basis of Montana experience, Howard is cautiously optimistic that 
this can be done. It took federal control to cope with the large stock- 
men’s abuse of the grazing lands which they had originally appro- 





See Debo, Chs. II and VI; Gates, Chs. IV, VI, VII, and VIII; Howard, Chs. 
VIII, IX, and XI. 
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propriated because of the federal government’s inertia. Disregard 
of the wisdom in local experience, on the other hand, led the central 
government to encourage, by its land surveys and its homesteading 
policy, types of land-use ill-suited to the country. Local initiative saw 
opportunities to reclaim the situation, by withdrawal of submarginal 
land from cropping, and by concentration of farm communities in 
proper areas under advice and aid which tapped, rather than choked, 
the springs of the farmers’ independence. The federal government 
then re-entered the picture, with farm resettlement plans looking to 
similar efforts on a much broader scale.*° 

The story of the Montana grasslands, however, also reminds one 
that care must be taken to diagnose carefully the causes for the failure 
to use legal controls, so as to distinguish the effects of an unhealthy 
imbalance of power from those of social inertia and simple failure of 
intelligence. Otherwise there is danger of grossly underestimating 
the difficulties in using law as a directed instrument in shaping the 
future, rather than merely as a device to keep the lid on. Thus, a 
fundamental weakness of the public land policy in all these states was 
the failure of government to provide low cost, long term credit for 
the settler, with the result that the activities of large land speculators 
and loan sharks flourished. It would be an undue simplification to 
regard this situation as the product simply of immediate pressure by 
speculative interests. Practical political philosophy is an expression 
of the limits of men’s imagination, as well as of their interests. The 
East saw the western lands as simply a source of revenue, and the 
use of government credit to promote the growth of an independent 
farmer class was still an idea tagged with the label of demagogy.”" 
Again, inertia and the limits of foresight contribute to cause inade- 
quate legal controls partly in proportion to the rapidity with which 
problems develop. In fairness to the possibilities of local legal pro- 
cesses, for example, it is noteworthy in Gates’ account of the Chip- 
pewa Valley lumber industry, how short a time it took the industry 
to run its full course. And in assessing responsibility for the almost 
complete failure of the state to protect its original timber resources, 
it is relevant that the problem was thrust upon the community when 
most of the people were newcomers, most without capital, ignorant 
of the country and many even of the language.2? These factors 
underline the historic responsibility of the federal government as the 





® Howard, Ch. XXVI; cf. Gates, Ch. I; Martin, Ch. XVIII. 
™ Cf. Gates, Ch. I, and Debo, Chs. VIII and IX. 
™See Gates, Chs. IV and VII; cf. Martin, VII. 
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trustee of the public interest in the resources of the new states. They 
suggest also the way in which in this country appraisal of the role 
of law in one state will inevitably lead into consideration of the fed- 
eral relationship. 

The net effect of these four books is not an impressive picture of 
the efficacy of legal controls in maintaining a desirable social balance 
of power. Wherever there was opportunity or need for the employ- 
ment of large capital—in mining, lumbering, transportation—there 
was almost complete failure to provide it without creating an over- 
riding interest whose concerns were too narrowly focussed to pro- 
mote an economical or humane development of the region’s resources. 
It is not without significance that this imbalance is a much less domi- 
nant note in Debo’s story of the Oklahoma community ; in that pre- 
ponderantly farming area only the railroads provided the direct im- 
pact of overweening power, and the deepest tension was not felt so 
much locally as it was between the region as a whole and the vaguely 
defined, more remote Eastern financial power. 

Despite the failures of social control, however, these books bear 
witness to the tough vitality of community life, and to the fact that 
there are encouraging springs of independence and creativeness to be 
tapped in the local areas and regions of the United States. They wit- 
ness, too, what is at once the threat and the promise of a new relation 
between the federal government and the localities, in which the former 
is no longer merely the too generous dispenser of natural bounty, 
but underwrites the limited financial resources of local government, 
and deals with great private power aggregations on more equal terms. 
If this federal assistance can he developed, as in the TVA, as a means 
of releasing local energies, we may be on the threshold of a new and 
more fruitful relation of the institutions of social control to the life 
of the people. 




















































A CODE OF EVIDENCE FOR WISCONSIN?* 
EXPERT WITNESSES 
Jacos H. BeuscHER 


Rules 402 through 408 and Rule 410 of the Model Code of Evi- 
dence deal with expert witnesses. Their principal provisions can be 
roughly summarized as follows: 


(1) Expert witness is defined ;! 

(2) The court may appoint its own expert,” the jury shall 
be told that he is the court’s expert® and each party may exam- 
ine him as an adverse witness ;* 

(3) Unless inexpedient, a party must give notice of the 
expert witness he intends to call ;* 

(4) To make experts more helpful to trial courts, inspection 
or examination of person, place or thing by them may be or- 
dered ;* 

(5) Written reports prepared by experts may be read from 
in open court,’ should, if possible, be joined in by other ex- 
perts*® and must be open to inspection by the parties ;* 

(6) Court-appointed experts are to be paid in criminal cases 
by the state; in civil cases, as the judge may order, either by 
one or more of the parties, by the state, or by a combination 
of both.!° 
With some minor deviations, mostly for the better, the Uniform 





* Marquette University Law School and the University of Wisconsin Law 
School are cooperating in the collection of the papers being published under this 
general title. The purpose of collecting and publishing these papers is to stimulate 
a State-wide interest in and discussion of the Model Code of Evidence of the 
American Law Institute. It is not a purpose either to promote or to discourage 
the adoption of that Code. Any opinions expressed in the articles on the de- 
sirability of adopting the Code are those of the individual authors and not neces- 
sarily those of the sponsoring law schools or of the cooperating authors. 
A fabricoid bound edition of the Model Code of Evidence with comments, 
essays, etc., can be obtained through book dealers for $3. 
The articles do not appear in the order in which the Rules discussed in them 
appear in the Code. 
* Rule 402. 
*Rule 403. 
* Rule 407. 
*Rule 407. 
7 Rule 404. e 
*Rule 405 (a) and (b). 
"Rule 408. 
*Rule 405 (d). 
* Rule 406. 
* Rule 410. 
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Expert Testimony Act'! proposed in 1937 by the Commissioners on 
Uniform State Laws has been followed. This Act like the Code of 
Evidence itself has apparently not as yet been adopted in any state. 
For comparative purposes its provisions are quoted in the footnotes 
alongside the corresponding rule of the Code. But in Wisconsin we 
have an operating statute with which to compare the rules covered 
by this comment. 

Because Section 357.12!* has been a part of Wisconsin statute 
law since 1921, the rules covered by this comment will not startle 
Wisconsin lawyers. Notice the similarity between its provisions and 
those of the rules just summarized. Section 357.12 authorizes the 
court to appoint experts to testify in any criminal case. The jury is 
to be told that they are the court’s experts, but the parties may cross- 
examine them. Fees will be paid by the county, and court-named 
experts are not to accept compensation from any other source. Where 
mental disease on the part of the accused is suggested, the accused 
may be committed to a state or county hospital or asylum for observa- 
tion. 

The proposed Code of Evidence rules would expand Section 
357.12 by (1) permitting court appointment of experts in civil as 
well as criminal cases; (2) erecting safeguards of notice and hear- 
ing; and (3) sanctioning investigation and examination by experts 
in cases other than those where mental disease is an issue. But even 
as thus expanded the constitutionality of the new rules, if adopted 
in Wisconsin, is almost a foregone conclusion in view of Jessner v. 
State.48 

In that case the constitutionality of Section 357.12 was attacked 
on various grounds. It was argued that testimony by court-appointed 
experts was in effect comment upon the evidence by the trial judge 
himself, and that such comment violated the defendant’s right to a 
speedy public trial by an impartial jury. The court suggested that 
American courts have imposed upon themselves the sharp limitations 
on judicial comment familiar to our criminal court practice. The 
point was made that at the time our state constitution was adopted, 
the common law permitted a judge to comment on evidence if he 
made it clear that the jury was not bound by his expressions of 
opinion. The more obvious answer that a court-appointed expert’s 





™ HanpBook, Nat. Conr. Comr’s. on Unir. State Laws (1937) 339-348. See 
Harno, Uniform Expert Testimony Act, 1938 Am. Jup. Soc. 663. 

2 Wis. Stat. (1943); Wis. Laws 1921, c. 126. 

202 Wis. 184, 231 N.W. 634 (1930); See Steinmetz. 9 Wis. L. Rev. 289 


(1934). 
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opinion may be completely contrary to the judge’s probably occurred 
to the court, but it chose to answer the defendant on the same techni- 
cal plane on which his attack was launched. 

Another contention made unsuccessfully in the Jessner case 
(though it was successful in a much-condemned Michigan case)?* 
runs to the effect that authority to appoint experts is an unconstitu- 
tional delegation to courts of a non-judicial function. But the court 
concluded that their appointment “is a most appropriate judicial 
function.” Recent research indicating that historically common law 
courts without the aid of statute appointed their own experts, might 
have been of aid to the court had it been available.2® The court also 
found that the statute does not unconstitutionally invade the province 
of the district attorney and stated that the law does not necessarily 
compel compulsory self-incrimination in violation of section 8, Arti- 
cle I of the state constitution. This last will be examined more closely 
later in this comment. 

First, a somewhat more detailed look at the rules themselves. The 
definition of expert witness in Rule 402'* does, as the committee 
suggests, state “well-settled law,” but like the well-settled law it 
simply says that an expert is qualified to testify if he has the “requi- 
site” special knowledge, skill, experience or training. H.L. Mencken 
has said that next to “engineer” the word “expert” is the favorite 
talisman of Americans eager to augment their estate and dignity in 
this world.'7 There is nothing in Rule 402 which will give support 
to a judge, who is out over his head in a technical morass, or will 
prevent him from qualifying a pretender whose special knowledge is 
shallow, skill questionable, experience expensive to society and train- 
ing meager or non-existent. 

The problem of setting down specific “job qualifications” for 
expert witnesses in fields important to courtroom litigation—lists of 
qualifications comparable to minimum standards for job applicants 
for civil service positions—has been talked about in general terms 





* People v. Dickerson, 164 Mich. 148, 129 N.W. 199 (1910); See 2 Wicmore, 
Eviwence (3d ed. 1940) §563; (1936) Rep. N.Y. Law Revision Comm. 805, 860 
et. seq.; and Comment, (1938) 38 Cox. L. Rev. 369. 

* Rosenthal, The Development of the Use of Expert Testimony, (1935) 2 Law 
AND CONTEMP. Pros. 403, 407. 

** Rule 402. Expert Witness Defined. 

A witness is an expert witness and is qualified to give expert testimony if the 
judge finds that to perceive, know or understand b- matter concerning which the 
witness is to testify requires special knowledge, skill, experience or training. and 
that the witness has the requisite special knowledge, skill, experience or training. 

* MENCKEN, THE AMERICAN LANGUAGE (4th ed. 1936) 291. “Very often it is 
hitched to an explanatory — eg. oe planning-, hog-, erosion-, market- 
ing-, boll-weevil-, or sheep-dip-. . 
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in legal circles'* but with no tangible results in terms of such lists. 
Some branches of the medical profession have made more definite 
suggestions.’® Here is a profitable field for some diligent, if hum- 
drum, socio-legal research. It should not be too difficult to prepare 
for trial judges check lists of qualifications for persons who, as parti- 
san or court-appointed experts, propose to give opinions about x-rays, 
handwriting, sanity, structural strength of materials, geological 
structure of the earth, explosives or oil cracking processes. The lists 
should, of course, be treated as suggestive only. In many cases an 
expert with all of the qualifications on the list would come too high 
in view of the amount involved in the litigation. There may be no 
person with all of the listed qualifications in the community and it 
may be necessary to accept a less qualified man. For example, there 
may be no roentgenologist within economic distance and a general 
medical practitioner’s opinion on what an x-ray shows will have to 
suffice as the best thing available. But such lists would at least have 
the effect of stimulating judges into ote to obtain the best men 
available as their appointees. 

The provisions for the appointment of the court’s own experts 
are the most striking parts of the rules covered by this comment. As 
previously suggested, our courts now probably have the inherent 
power to appoint their own expert witnesses without the aid of this 
proposed legislation.2° Cases are recorded as early as the 14th cen- 
tury of judges summoning their own experts.” But in modern times 
the idea that the parties should be permitted to control their own 
litigation and select their own witnesses has become so imbedded in 
lawyer-judge notions about trials that it has been necessary for legis- 
latures to intervene to require”* or permit®® the appointment of ex- 
perts by courts in designated types of cases, particularly criminal 
cases in which insanity is an issue.** 





* Comment 38 Cot. L. Rev. 369 (1938). 

“Strauss, The Qualifications of Psychiatrists as Experts in Legal Proceedings, 
(1935) 2 Law anp Contemp. Pros. 461. 

* Rosenthal, The Development of the Use of Expert Testimony, (1935) 2 Law 
AND ConTEMP. Pros. 403. 

™ Rosenthal, page 407. Power of judge to call expert witness has been recog- 
nized in this country: State v. Horne, 171 N.C. 787, 88 S.E. 433 (1916); Fullerton 
v. Fordyce, 144 Mo. 519, 44 S.W. 1053 (1898); 9 Wicmore, Evmence (3d ed. 
(1940) $2484. 

*La. Cope Crus. Proc. Ann. (Dart, Supp. 1940) art. 267; 

* Mass. Ann. Laws (1933) c. 123 $100; Mp. Ann. Cone (Flack 1939) art. 59 
$10. See 2 Wromore, Eviwence (3d ed. 1940) §563; Comment (1938) 38 Cor. L. 
369, 370 n. 9; Beuscher, The Use of Experts by Courts (1941) 54 Harv. L. 

Ev. 1105. 

™See Weihofen, An Alternative to the Battle of Experts: Hospital Examina- 

tion of Criminal Defendants before Trial, (1935) 2 Law anp ConTEMP. Pros. 419; 
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Rule 4035 would greatly broaden the scope of such statutes and 
would bolster the timid judge in the appointment of experts in any 
civil or criminal case in which experts could be of help. Under the 
procedure set up by the rule, the court orders the parties to show 
cause why court-named experts should not be appointed and also 
directs the parties to submit nominations and objections to proposed 
appointments. These requirements are an improvement upon the 
comparable sections of the Uniform Expert Witness Act in that they 
set up more rigid standards of fairness.”* There is no indication that 
the judge must select his experts from among the nominees named 
by the parties, but if the parties agree, the court may appoint only 
the experts agreed upon. 

The intention behind the requirement of Rule 40727 that the jury 
be told that an expert is the court’s appointee is obvious. His pre- 
sumed lack of partisan interest plus the fact that the expert has the 
court’s backing will ordinarily result in the jury’s giving greater 
weight to his testimony than to that of an expert called by a party. 
Opportunity for abuse exists, especially if some courts name experts 
as political handouts, so that the court-appointed expert whose word 





2 Law anp ConTEMP. Pros. 436. 
Overholser, The History and Operation of the Briggs Law of Massachusetts, (1935) 


* CopE oF EvIDENCE Unirorm Act 











Rule 403. Appointment of Experts. 
In an action in which the judge de- 
termines that expert evidence will be of 
substantial assistance, he may, of his 
own motion or at the request of a 
party, at any time during the pendency 
of the action 
(a) order the parties 
(i) to show cause why expert 
witnesses should not be ap- 
pointed to give evidence in 
the action, and 
(ii) to submit nominations for 
their appointment and ob- 
jections to proposed ap- 
pointments, and 
(b) appoint one or more expert wit- 
nesses of his own selection to 
give evidence in the action ex- 
cept that, if the parties agree as 
to the experts to be appointed, 
he shall appoint only those desig- 
nated in the agreement. 


* See footnote 25. 


Section 1. (Court Empowered to Ap- 
point Expert poe ge Whenever, in 
a civil or criminal proceeding, issues 
arise upon which the court deems ex- 
pert evidence is desirable, the court, on 
its own motion, or on the request of 
either the state or the defendant in a 
criminal proceeding, or of any party in 
a civil proceeding, may appoint one or 
more experts, not exceeding three on 
each issue, to testify at the trial. 

Section 2. (Notice When Called by 
Court.) The appointment of expert 
witnesses by the court shall be made 
only after reasonable notice to the 
parties to the proceeding of the names 
and addresses of the experts proposed 
for appointment. 

Section 4. (Agreement on Expert 
Witnesses by Parties.) Before appoint- 


ed shall be appointed. 


* Rule 407. Examination of Expert Appointed by Judge. 
An expert witness appointed by the judge may be called as a witness by 


judge or by a party and may be examined by each party as if the 
been called by an adverse party. The fact of the appointment by the 


be made known to the trier of fact. 
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will presumably weigh heaviest with the jury will actually be a man 
much less reliable and competent than an expert called by a party. 
But this and other possibilities of abuse of these rules must be 
weighed against the abuses inherent in the present battles of partisan 
experts with which we are all familiar.2* Further, Rule 407 in line 
with our adversary trial traditions gives to either party the right to 
examine the court-appointed expert as an adverse witness and thereby 
to unveil his incompetence. 

A more serious objection to the use of court-appointed experts is 
the practical one that the court-appointed expert will in some cases 
not have the partisan expert’s opportunities to inform himself about 
the case. The partisan expert in complicated cases involving, for 
example, numerous dealings in corporate stock may spend days at 
the elbow of counsel for the party who will be billed for his fee. The 
court-appointed expert is not apt to have the advantage of such 
“directed research.” 

Rule 405*° in part meets this objection by providing that after 





* Consider Jessel M.R.’s remarks in Thorn v. Worthington Skating Rink Co., 
6 Ch. D. 415, 416 (1876): 

“. . . the mode in which expert evidence is obtained is such as not to give the 
fair result of scientific opinion to the Court. A man may go, and does sometimes, 
to half-a-dozen experts. . . . He takes their honest opinions, he finds three in his 
favor and three against him; he says to the three in his favor, ‘will you be kind 
enough to give evidence?’ and he pays the three against him their fees and leaves 
them alone; the other side does the same. ... I am sorry to say the result is that 
the Court does not get assistance from the experts which, if they were unbiased 
and fairly chosen, it would have a right to expect.” 

* Cope oF EvIpENCE 
Rule 405. Examination and Report by 


Untrorm Act 
Section 5. (Inspection and Examina- 
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Experts. 

(1) At any time after the appoint- 
ment of an expert witness by the judge, 
or after notice of intention of a party 
to call an expert witness, the judge, on 
his own motion or that of a party, 
after reasonable notice to each party 
and hearing thereon, may make one or 
more of the following orders: 

(a) that each party submit, for pur- 
poses of inspection and examination by 
each expert witness named in the order, 
his person and all persons, things and 
places under his control insofar as the 
judge deems necessary to enable the 
witness adequately to inform himself 
for the purpose of testifying; 

(b) that at the time and place and 
under reasonable conditions set forth in 
the order each expert named therein 
make such inspection and examination 
of the person, thing, place or matter 
concerning which he is to give evidence 


tion of Subject Matter by Experts.) 
Expert witnesses appointed by the court 
shall, at the request of the court or of 
any party, make such inspection and 
examination of the person or subject 
matter committed to them as they deem 
necessary for the full understanding 
thereof and such further reasonable in- 
spection and examination as any party 
may request. Reasonable notice shall 
be given to each party of the proposed 
inspection and examination of persons, 
things, and places, and each party shall 
be permitted to be represented at such 
inspection and examination. Experts 
called by the court or by the parties in 
the proceedings shall be permitted ac- 
cess to the persons, things, or places 
under investigation for the purpose of 
inspection and examination. 

Section 6. (Report by Experts and 
Filing Thereof.) The court may re- 
quire each expert it has appointed to 
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notice and hearing the court may on his own motion or that of a party, 
and after notice and hearing, order each party to submit for inspec- 
tion and examination by the court’s expert (or, for that matter, by 
experts for the opposing party) all persons, things and places under 
his control as may be necessary to enable the prospective witness 
adequately to inform himself for the purpose of testifying. The rule 
is silent about the examination of privileged material, but the com- 
mittee’s comment suggests that the court’s order will “of course” 
exempt such material from compulsory disclosure. 

Further aid to the court’s expert who wishes to inform himself 
about a case may be derived from another part of Rule 405. Under 
it other experts in the case, court-appointed or partisan, may be 
required to file with the clerk of the court reports before trial. Pre- 
sumably such reports will be available to the court-appointed expert 
before he testifies just as, under Rule 406,°° they are available to 
inspection by each party. Again under 405 (d) the court could re- 
quire partisan experts to confer with the court’s experts and “if 








practicable” unite on a written report. 





as the judge deems necessary ; 

(c) that any expert witness prepare 
and file with the clerk of the court 
within a time fixed in the order a writ- 
ten report under oath of the inspection 
and examination made by him, includ- 
ing the inferences drawn by him there- 
from; 

(d) that two or more of the expert 
witnesses confer at or before a time 
fixed in the order and, if practicable, 
unite in a written report and file it 
with the clerk of the court. 

(2) No inspection or examination or- 
dered by the judge under this Rule shall 
be made unless each party has been 
given reasonable notice thereof and op- 
portunity to be appropriately repre- 
sented. 

(3) On motion of a party or of a 
person having an interest in the sub- 
ject matter of an inspection or exami- 
nation ordered by the judge under this 
Rule, the judge shall determine the 
scope and manner of the inspection or 
examination or of any part thereof, as 
to which a dispute has arisen either be- 
fore or during the inspection or exami- 
nation. 


prepare a written report under oath 
upon the subject he has inspected and 
examined. This report shall be placed 
on file with the clerk of the court at 
such time as may be fixed by the court 
and be open to inspection by any party. 
By order of the court, or on the re- 
quest of any party, the report shall be 
read, subject to all lawful objections as 
to the admissibility of the report or 
any part thereof, by the witness at the 
trial. 

Section 7. (Conference and Joint Re- 
port by Expert Witnesses.) The court 
may permit or require a conference be- 
fore the trial on the part of some or 
all of the expert witnesses, whether 
summoned by the court or the parties 
or both; and two or more of them may 
unite in a report which may be intro- 
duced at the trial by any party or by 
order of the court, subject to all lawful 
objections as to the admissibility of the 
report or any part thereof.” 


* Rule 406. Reports Open to Inspection. 

Each report filed pursuant to Rule 405 shall be open to inspection by each 
party to the action immediately after filing. No expert witness who made or 
joined in making a report shall be called as a witness until a reasonable time 


after the filing of the report. 
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Adoption of Rule 405 would probably lead to some contests about 
its constitutionality. Actually, each such case should turn on its own 
facts. Certainly, in view of the safeguards of notice and hearing, 
there is nothing in the rule which offends procedural due process. 
Questions of whether substantive constitutional rights are violated 
by a court’s order of inspection and examination should turn on the 
province of the investigation and the limits set upon it by the court’s 
order. In view of Jessner v. State*! the Wisconsin court can be 
expected to taken an enlightened view of this inspection and examina- 
tion rule. In that case experts were appointed pursuant to Section 
357.12% to investigate and report upon the sanity of the defendant 
and were later called to testify concerning his sanity. The defendant 
contended that this statute was unconstitutional because it violated 
the section*® of the state constitution prohibiting involuntary self- 
incrimination. The court pointed out that the defendant had consented 
to both the appointment of the experts and to their examination. 
Nevertheless, it analyzed the contention of the defendant and con- 
cluded that the experts were not directed to investigate whether the 
defendant did the act of which he was accused but simply to inquire 
into the issue of insanity voluntarily tendered by the accused. The 
statute was construed as permitting “such investigations and exami- 
nations only as are consistent with the constitutional rights of the 
accused without any attempt at this time to set the limits of such 
rights.”’*4 

The Code committee goes one step further and suggests that it is 
not the intention of Rule 405 to narrow the rules of evidence which 
exclude evidence because of the violation of personal privilege wheth- 
er protected by constitutional guaranty or not. In short Rule 405 is 
intended to operate within the present framework of rules of privilege 
and guarantees of civil liberties.*° 

The remaining rules on expert witnesses may be dealt with quick- 
ly. Rule 404°* permits the calling of expert witnesses by a party 





™ 202 Wis. 184, 231 N.W. 634 (1930). 

* Wis. Star. (1943). 

* Wis. Const., Art. I, §8. 

“202 Wis. 184, 190, 231 N.W. 634 (1930). 

“For more detailed discussion see 7 WicmMorE, Evipence (3d ed. 1940) $§2190, 
2250; (1936) Rep. N.Y. Law Revision Comm. 805, 860 et seq.; and comments on 
blood test statutes in (1939) 53 Harv. L. Rev. 285 and (1937) 37 Cor. L. Rev. 
156. 

™ Cope or Evipence Untrorm Act 
Rule 404. Testimony by other Experts. Section 3. (Notice When Called by 
Subject to Rule 105 (c), a party may Parties.) Unless otherwise authorized 
call an expert witness who has not by the court, no party shall call a wit- 
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only if the judge finds that the party has given reasonable notice to 
his adversary of the name and address of the witness to be called, 
or finds that notwithstanding failure to give such notice, it is ex- 
pedient to permit the witness to be called. While the qualification 
weakens the rule considerably, still a party who fails to advise the 
other party of the name and address of his experts before the trial 
runs the chance that the court may find it inexpedient to hear one or 
more of his experts. This as a practical matter, assuming the courts 
in actual application keep some teeth in the rule, will result in the 
giving of notice in most cases. 

The final rule of the series covered by this comment is of great 
practical importance. It is Rule 410°? on compensation of experts 
appointed by the court. After specifying that compensation for such 
expert witnesses shall be fixed at a reasonable amount, it distin- 














been appointed under Rule 403, if the 
judge finds that 

(a) the party has given reasonable 
motice to each adverse party of the 
name and address of the witness to be 
called, or 

(b) it is expedient, notwithstanding a 
failure to give such notice, to permit 
the witness to be called. 

* Cope or EvipENCE 
Rule 410. Compensation of Expert 
Witness. 

The compensation of each expert 
witness appointed by the judge shall be 
fixed at a reasonable amount. In a 
criminal action it shall be paid by [in- 
sert name of the proper public author- 
ity] under order of the judge. In a 
civil action it shall be paid as the judge 
shall order; he may order that it be 
paid by the parties in such propor- 
tions and at such times as he shall pre- 
scribe, or that the proportion of any 
party be paid by [insert name of the 
proper public authority], and that, af- 
ter payment by the parties or [insert 
name of the public authority] or both, 
all or part or none of it be taxed as 
costs in the action. Any witness ap- 
pointed by the judge who receives any 
compensation other than that fixed by 
the judge and any person who pays or 
offers or promises to pay such other 
compensation shall be guilty of con- 
tempt of ceurt. The fee of an expert 
witness called by a party but not ap- 
pointed by the judge shall be paid by 
the party calling him but shall not be 
taxed as costs in the action. 


ness, who has not been appointed by 
the court, to give expert testimony un- 
less that party has given the court and 
the adverse party to the proceeding 
reasonable notice of the name and ad- 
dress of the expert to be called. 


Unirorm Act 

Section 10. (Compensation of Ex 
pert Witnesses.) The compensation of 
expert witnesses appointed by the court 
shall be fixed by the court at a reason- 
able amount. In criminal proceedings 
it shall be paid by the (county) under 
the order of the court, as a part of the 
costs of the action. In civil proceedings 
the compensation of experts appointed 
by the court shall, after it has been 
fixed by the court, be paid in equal 
parts by the opposing litigants to the 
clerk of the court at such time as the 
court shall prescribe, and thereafter as- 
sessed as costs of the suit. The fee of 
an expert witness called by a party but 
not appointed by the court shal! be 
paid by the party by whom he was 
called and the amount of such fee shall 
be disclosed if requested upon cross- 
examination. The receipt by any wit- 
ness appointed by the court of any 
compensation other than that fixed by 
the court, and the payment of, or the 
offer or promise by any person to pay 
such other compensation shall be un- 
lawful. 
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guishes between criminal and civil cases so far as concerns who shall 
pay the court-appointed expert. In criminal cases he will be paid by 
the appropriate public authority. In civil actions the court has a 
choice of arrangements for the assessing of compensation. No doubt, 
as the committee suggests, in the usual case the judge will provide 
that the expense of the experts shall be taxed as costs and paid by 
the loser. On the other hand, in another case the judge might re- 
quire the parties to contribute proportionate shares of the fee and 
to pay it in advance or at any other time the judge may order. Or 
he might think it wise to excuse an impecunious party from paying 
his share of the fee. In unusual circumstances, assuming the public 
authority has made provision for appropriate funds, the judge may 
provide that all or part of the fee be paid by the state. The rule also 
attempts to discourage the use of experts not appointed by the court 
by providing that sums paid for fees to them shall not be taxed as 
costs. In Wisconsin this would result in putting a further limitation 
upon the modest sums allowed for costs by Section 271.04.%§ 

The provision of the Uniform Expert Witness Act requiring dis- 
closure on cross-examination of the amount of the fee of an expert 
called by a party is not included in the Code. Instead it is left up to 
the trial judge to permit or exclude such evidence applying the 
broad standards of Rule 303.** 

The rules just reviewed attack one of the public’s principal 
grounds for dissatisfaction with courts and one of the chief reasons 
why so much litigation has been taken from the courts and handed to 
specializing public administrative tribunals or private arbitrators, 
viz: the failure to provide the judiciary with adequate sources of 
expert help. But adoption of these few rules will not alone bring 
the courts up to date in this regard, even assuming that judges make 
free use of them. Other steps should be taken to provide our courts 
with expert help for handling controversies the facts of which have 
roots in technical fields beyond the ken of the judge. The writer has 
elsewhere* elaborated upon some suggestions in this regard, and he 
cannot resist the opportunity to repeat them here in summary form: 

1. Revive the special or struck jury, selected like Lord Mansfield’s 





* Wis. Star. (1943). 

"This rule broadly grants to the trial judge power to exclude evidence if its 
probative value is outweighed because it would take too much time, would preju- 
dice. confuse or mislead the jury or would unfairly surprise a party. 

“Beuscher, The Use of Experts by Courts, (1941) 54 Harv. L. Rev. 1105. 
Some of these suggestions were recently commented upon. McCormick, Some 
Observations upon the Opinion Rule and Expert Testimony, (1945) 23 Texas 
L. Rev. 109, 136. 
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from social or economic groups with experience in matters involved 
in the case at bar. Can it be done constitutionally? The special jury 
was part and parcel of the common law jury practice at the time of 
the adoption of our state constitution, so why not. If the reader is 
interested, the cases cited in the footnote are commended to his 
attention.*! 

2. Extend to other non-jury cases the British admiralty practice— 
a practice adopted in a few American admiralty cases**—of using 
experts as assessors to sit with the judge and interpret for him, and 
help him evaluate, technical testimony. 

3. Permit freer intervention in civil actions by public administra- 
tive agencies so that they may aid the court with their special experi- 
ence, especially on problems involving their own administrative rules 
or decisions.* 

4. Expand the use of experts as referees or masters to hear evi- 
dence, or investigate and report, not as witnesses, but as agents of 
the court. The British have formalized the practice with their gen- 
eral rule of court on “special referees’”** and some of our federal 
statutes*® have made a start in this direction by permitting or requir- 
ing references in certain special cases to administrative commissions 
familiar with the complex business or financial problems involved. 
Such references to public agencies could easily be expanded. The 
industrial commission might well be asked to investigate and report 
in a safe place personal injury case reference might be made to the 
Federal Power Commission to hear evidence on the flowage of a 
river ; a reference might be made to a federal steamboat inspector in 
a contract case involving the construction of a vessel. References 
could profitably be made in cases for injunction against nuisances to 
state university scientists, or other state-employed experts. But in 
addition the appointment of non-governmental experts of wide repu- 
tation, knowledge and experience as referees or masters has never 
been sufficiently explored or used except in a narrow fringe of 





“Lommen v. Minneapolis Gas Light Co., 65 Minn. 196, 68 N.W. 53 (1896); 
Eckrich v. St. Louis Transit Co., 176 Mo. 621, 75 S.W. 755 (1903). See also 
Rosenthal, The Development of the Use of Expert Testimony, (1935) 2 Law anp 
Contemp. Pros. 403, 407. 

“See The Fountain City, 62 F. 87, 89 (CCA 6th, 1894); The Hypodame, 73 
US. 216, 224 (1867). 

“See Berger, Intervention by Public Agencies in Private Litigation in Federal 
Courts, (1940) 50 Yare L.J. 65. 

“Enc. Jup. Act of 1925, §88 (11); 15 and 16 Geo. V c. 49. 

“For instance references to I.C.C. in railroad reorganization cases: 49 Srat. 
1969 (1936), 11 U.S.C. §205 (c) (d) & (e) (1937); or to SEC in certain reorgani- 
zation cases 52 Stat. 890 (1938), 11 U.S.C. §572 (Supp. 1939); 49 Srar. 820 
(1935), 15 U.S.C. §79 k (f) (1941). ? 
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cases,** mostly eminent domain proceedings where, under statutes, 
courts appoint viewing commissioners, fence viewers, and the like.* 

5. Further expansion of techniques, already indulged in by courts 
under the guise of judicial notice, offers some possibility of help to 
courts, but carries with it dangers which will be less pernicious if we 
bring them out into the open. Lord Mansfield frankly admitted that 
while an insurance case was pending before him he “conversed with 
gentlemen of experience in adjustments.”4* Our own court has con- 
fessed, in answer to reproaches made in argument on rehearing, that 
it enhanced its “judicial knowledge” by conferring with an employee 
of the state tax commission after a tax case to which the commission 
was a party had been argued and was pending before it.*® 

Courts, especially appellate courts, regularly employ lawyers to 
look up case law for them and if they follow the Brandeis lead, the 
young man is also likely to find himself digging around in all sorts of 
factual materials that are radically “non-legal” in character. Why 
not hire experts im the non-legal field to do such work; it would 
probably be more accurate and less time wasting. 

An able trial judge has posed the whole broad question neatly: 
“Why should not courts have adequate fact-finding facilities for all 
kinds of cases? Boards of directors do. Administrative tribunals 
do.” 





“For instance the appointment of an expert as master to study ways of 
abating a nuisance: Georgia v. Tennessee Copper Co., 237 U.S. 678 (1915). 

“See Beuscher, The Use of Experts by Courts, (1941) 54 Harv. L. Rev. 1105, 
1111 ef. seg. 

* Lewis v. Rucker, 2 Burr. 1167, 97 Eng. Reprints 769 (K.B. 1761). 

Wisconsin O.I. & B. Co. v. Tax Comm., 202 Wis. 355, 371, 229 N.W. 646, 
233 N.W. 72, 75-76 (1930). 

"Stephens, What Courts can learn from Commissions, (1933) 19 A.B.A. Jour. 
142, 142. 

















TESTIMONY IN TERMS OF OPINION 
Frep L. LuUEHRING 


Rute 401 


It is an elemental rule of evidence, early recognized in Wisconsin, 
that the ordinary witness must confine his testimony to facts which 
he has perceived, and he should not be permitted to state inferences, 
conclusions or opinions based on these facts.! It was considered that 
to draw inferences, conclusions or render opinions was the proper 
function of the court or the jury.” 

However, the Wisconsin court also early decided that certain types 
of human experiences were so complex that the average man attempt- 
ing to describe them could not do so without stating “facts blended 
with the deduction of common sense and observation,” such as in 
describing land for the purpose of estimating its value, and that such 
testimony should be admitted.* In cases involving the valuation of 
real estate the ordinary witness was soon permitted to answer a 
question asking for his opinion on the value of the land, because it 
was felt that a mere description of the land was not sufficient for the 
purpose, and the court felt that in no other way could the jury ascer- 
tain the value.* 

This exception to the general rule that the ordinary witness should 
testify to facts alone was soon extended to cover statements about 
the weather, “whether cold or warm and the effects likely to be pro- 
duced by it upon fruit or vegetables when improperly exposed.”® 
Likewise, it was found that frequently there are psychological factors 
involved in a perception which the ordinary witness cannot be ex- 
pected to describe although he is familiar with them, and in deter- 
mining a matter involving the mental condition of another person 
the court early decided that “It will be found impracticable in many 
cases to come to a satisfactory conclusion without receiving to some 
extent the opinions of witnesses,” referring to the non-expert.® 

Thus, this exception to the general rule against receiving the 





*The Milwaukee & Mississippi R. Co. v. Eble, 3 Pin. 334, 361 (1851); 2 Jonzs, 
Evmwence (4th ed. 1938) 666. 

* Eaton v. Wooly, 28 Wis. 628, 632 (1871). 

*The Milwaukee & Mississippi R. Co. v. Eble, 3 Pin. 334, 361 (1851). 

“Snyder v. The Western Union Railroad Co., 25 Wis. 60, 65, 66 (1869). 

* Curtis v. The Chicago & Northwestern Railway Co. 18 Wis. 312, 330 (1864). 
* Burnham, Adm’r. v. Mitchell, 34 Wis. 117, 133 (1874). 
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inferences, conclusions and opinions of the ordinary witness has been 
extended to include a variety of subjects such as the identity of hand- 
writing,’ the effect of fodder on the quality of milk,® the speed of a 
vehicle,® the value of services,’® changes in physical and mental con- 
dition,’ the value of personal property such as common articles, 
stock of goods, animals,'* whether a picture was a substantially accu- 
rate representation of a stone in a road,’* whether a person was in 
good or bad health,'* the extent of pain or suffering,” the condition 
of an animal,’* that driving over a rock either way would cause a 
jar," to estimate the damage to crops caused by trespass,}* the effect 
of injury on capacity to work,’® that a person was frightened, insolent, 
overbearing, enraged,”° that a machine does not operate properly,”! 
competency to make a will,** whether a person was sane or insane,”* 
whether a belt was properly guarded,** imbecility.*5 

The opinion of a witness was excluded in the following cases on 
the grounds that he was invading the function of the jury: As to 
whether it was dangerous to ride in a stock car,**® whether the motor- 
man used good judgment,?* whether a bank of earth was as good a 
protection against cattle as a fence,2® whether a dogcart was a safe 
vehicle to ride in,?® whether a highway was safe,°° how far a child 





"Pierce v. Northey, 14 Wis. 9 (1861). 

"Karlen v. Hadinger, 147 Wis. 78, 132 N.W. 591, 592 (1911). 

* Kaboth v. Schrewe, 211 Wis. 280, 247 N.W. 835 (1933); Gerbing v. McDon- 
ald, 201 Wis. 214, 229 NW. 860, 862 (1930). 

Nelson v. Ballestad, 171 Wis. 162, 176 N.W. 766, 767 (1920). 

" Bride v. City of Oshkosh, 71- Wis. 363, 37 N.W. 409, 410 (1888). 

“ Farley v. Spring Gardens Ins. Co., 148 Wis. 622, 134 N.W. 1054, 1056 (1912) ; 
Baum v. Bosworth, 68 Wis. 196, 31 N.W. 744 (1887); Vagts v. Utman, 125 Wis. 
265, 104 N.W. 88, 90 (1905). 

* Hebbe v. Town of Maple Creek, 121 Wis. 668, 99 N.W. 442, 444 (1904). 

“Smalley v. City of Appleton, 70 Wis. 340, 35 N.W. 729, 730 (1887). 

 Heddles v. C. & N. W. Ry. Co., 77 Wis. 228, 46 N.W. 115, 117 (1890). 

* Finch v. Phillips, 41 Wis. 387, 392 (1877). 

Doan v. Town of Willow Springs, 101 Wis. 112, 76 N.W. 1104, 1105 (1898). 

* Watry v. Hiltgen, 16 Wis. 516 (1863). 

”® Baker v. City of Madison, 62 Wis. 137, 22 N.W. 141, 143 (1885). 

™* Schultz v. Frankfort Marine Accident & Plate G. Ins. Co. 151 Wis. 537, 139 
N.W. 386, 391 (1913). 

™ Bowser v. Sandusky, 154 Wis. 76, 142 N.W. 182, 184 (1913). 

* In re Butler’s Will, 110 Wis. 70, 85 N.W. 678, 680 (1901). 

* Duthey v. State, 131 Wis. 178, 111 N.W. 222, 225 (1907). 

™“ Krawiecki v. Kieckhefer Box Co., 151 Wis. 176, 138 N.W. 710, 712 (1912). 

* Burnham v. Mitchell, 34 Wis. 117, 132 (1874). 

** Lawson v. C. St. P, M. & O. Ry. Co., 64 Wis. 447, 24 N.W. 618, 622 (1885). 

“Williams v. Duluth St. Ry. Co., 169 Wis. 261, 171 N.W. 939, 941 (1919). 

* Veerhusen v. C. & N. W. R. Co., 53 Wis. 689, 11 N.W. 433, 434 (1882). 

* Robinson v. Town of Waupaca, 77 Wis. 544, 46 N.W. 809 (1890). 

* Kelly v. Town of Fond du Lac, 31 Wis. 179, 185 (1872); Griffin v. Town of 
Willow, 43 Wis. 509. 511 (1878). 
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could be seen on a railroad track that day,** whether a fill-in of dirt 
resulting in an increase of frontage was an advantage or not,®? as to 
the amount of damages sustained as the result of a breach of warranty 
of a yoke of oxen,* whether the work was properly done,®* whether 
it was dangerous to leave an awning hanging down in a storm,” 
whether the latching device on a bucket was reasonably safe,°* wheth- 
er it was prudent management to run a street railway or lighting 
plant with a second-hand generator,®’ whether the operator had the 
necessary knowledge and ability to safely steer a tractor engine,** 
whether a certain way was the ordinary, careful, prudent and safe 
manner of performing the services,8® whether there was anything 
that the driver could have done to avoid the collision.*° 

An examination of the cases shows that inferences, conclusions 
and opinions relating to collateral facts not directly in issue are quite 
readily admitted into evidence,*! but when it comes to opinion evi- 
dence on an ultimate issue in the case, the court has generally ex- 
cluded it on the grounds that its admission would be an invasion of 
the function of the court or jury. This is the ground stated by the 
court in most of the above cited cases wherein opinion evidence was 
excluded. This rule seems to be based on the fear that the court or 
‘ury may forego an independent analysis of the facts and bow too 
readily to the opinion of an influential witness.*? 

However, it is apparent that in a criminal trial where insanity is 
the defense, the admission of the opinion of an ordinary witness as to 
the mental condition of the accused is testimony covering one of the 
direct issues to be determined by the court or the jury, and yet it is 
the law in Wisconsin that such opinion testimony on the part of the 
ordinary witness is admissible.4* The value of land before and after 
the construction of a railroad across it is also one of the direct issues 





™ Hermes v. C. & N. W. Ry. Co., 80 Wis. 590, 50 N.W. 584, 585 (1891). 

™ Murphy v. City of Fond du Lac, 23 Wis. 365, 367 (1868). 

* Churchill v. Price, 44 Wis. 540, 542 (1878). 

“Eaton v. Wooley, 28 Wis. 628, 632 (1871). 

* Miles v. Stanke, 114 Wis. 94, 89 N.W. 833, 834 (1902). 

* Benson v. Superior Mfg. Co., 147 Wis. 20, 132 N.W. 633, 635 (1911). 

™ Waupaca Electric Light, etc. R. Co. v. Milwaukee Electric R. etc. Co.. 112 
Wis. 469, 88 N.W. 308, 309 (1901). 

* Johnson v. Highland, 124 Wis. 597, 102 N.W. 1085, 1086 (1905). 

* Seliger v. Bastian, 68 Wis. 521, 29 N.W. 244, 245 (1886). 

“Lang v. Baumann, 213 Wis. 258, 251 N.W. 461 (1933). 

“ Schultz v. Frankfort Marine Accident & Plate G. Ins. Co. 151 Wis. 537, 139 
N.W. 386, 391 (1913). 

“ Veerhusen v. C. & N. W. Ry. Co., 53 Wis. 689, 11 N.W. 433, 434 (1882). 
McCormick, Some Observations Upon The Opinion Rule and Expert Testimony, 
23 Tex. L. Rev. 109, 117 (1945). 

* Duthey v. State, 131 Wis. 178, 111 N.W. 222, 225 (1907). 
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in an action for damages resulting from the building of the railroad, 
and yet the ordinary witness is permitted to give his opinion of such 
value in these cases.** Thus it is apparent that there has been some 
confusion in the mind of the court as to the real reason for the ex- 
clusion of the opinion evidence purportedly excluded on the ground 
that the testimony invades the province of the jury. It is submitted 
that the real reason for the exclusion of the testimony is rather that 
the witness had nothing to offer in the way of helping the court or 
the jury which the court or jury could not determine from the other 
evidence in the case. This explains the admission of such testimony 
on direct issues or ultimate issues to be determined by the court or 
the jury, because in these cases the court felt that the testimony of the 
witness would help the court or the jury in a determination which 
they could not otherwise decide as well by themselves. 

However, the exclusion of the opinion evidence on the ground that 
it was invading the function of the court or the jury in determining 
ultimate issues before them has resulted in much confusion in the 
application of the Rule. Rule 401 of the proposed Code of Evidence 
expressly eliminates this ground for the exclusion of opinion evi- 
dence, both as applied to the ordinary witness and the expert witness 
when they are testifying to matters which they have perceived. Rule 
401 provides as follows: 


(1) In testifying to what he has perceived a witness, whether 
or not an expert, may give his testimony in terms which 
include inferences and may state all relevant inferences, 
whether or not embracing ultimate issues to be decided by 
the trier of fact, unless the judge finds 

(a) that to draw such inferences requires a special 
knowledge, skill, experience or training which the wit- 
ness does not possess, or 

(b) that the witness can readily and with equal accu- 
racy and adequacy communicate what he has perceived 
to the trier of fact without testifying in terms of in- 
ference or stating inferences, and his use of inferences 
in testifying will be likely to mislead the trier of fact 
to the prejudice of the objecting party. 

(2) The judge may require that a witness, before testifying in 
terms of inference, be first examined concerning the data 
upon which the inference is founded. 


Under this rule witnesses, in testifying to what they have per- 
ceived, are left free to testify naturally in their own language, whether 





“ Snyder v. The Western Union Railroad Co., 25 Wis. 60, 65, 66 (1869). 
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or not in telling their story they note inferences, draw conclusions or 
state opinions. This was the prime objective of the framers in draft- 
ing Rule 401. In his comment on this rule, Professor Edmund M. 
Morgan stated, “Mr. Wigmore says that the opinion rule ‘has done 
more than any one rule of procedure to reduce our litigation towards 
a state of legalized gambling.’ The rules evolved in this country 
which prevent a witness from relating his relevant experiences in 
language naturally and ordinarily used by laymen, because phrased in 
terms of inferences or conclusions, have invited numberless trivial 
appeals and have caused many indefensible reversals.”*° To carry 
out this purpose of giving free reign to the witness in telling his 
story, it was necessary, of course, to eliminate the old requirement 
that before stating his opinion a witness must first relate the facts 
upon which he based his opinion. 

It would also seem that the witness, after giving his testimony in 
this fashion, may also state a relevant opinion based upon such testi- 
mony.*6 

The objection that a witness is giving his opinion on one of the 
issues to be determined by the court or jury was eliminated by this 
rule because the framers felt it was not a valid objection. In his 
comments on this rule Dean Mason Ladd states the reason as follows: 
“The courts have also experienced difficulty with the question of 
whether or not a permitted opinion embraces the ultimate issue to be 
decided by the jury. Many courts consider an opinion upon ultimate 
issues as invading the province of the jury, although the jury acts as 
the final judge in determining whether or not the opinion will be 
accepted by them. On the subject of opinion evidence, there has 
been perhaps more worry over technicalities of no realistic conse- 
quence than in any other phase of the law.”’*? 

The trial judge is given a wide range of discretion in deciding 
whether or not to admit opinion testimony. He is free to require 
that before the witness gives his opinion he must relate the facts upon 
which the witness bases his opinion. The judge is given the right 
to determine whether or not the witness can testify as readily and 
with equal accuracy and adequacy without using inferences or opin- 
ions. He can exclude it if he thinks the trial is being unnecessarily 
delayed or the issues confused by such testimony. Mr. Charles T. 
McCormick in his article, Some Observations Upon The Opinion 
Rule and Expert Testimony, has pointed out that in the very nature 





* Morcan, Forwarp To Mover Cove or Evinence 25. 
“ Morcan, Forwarp TO Mopet Cope or Evwwence 25. 
“Ladd, A Model Code of Evidence (Attached to Code) 256. 
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of the problems presented in judging opinion testimony, good sense 
demands that the trial judge be given this wide range of discretion 
in deciding whether or not the evidence is fact or opinion and its 
admissibility.** In fact, as pointed out by Mr. McCormick in his 
article, under Rule 401, “Clause (1) (b) seems to permit a trial 
judge who believes in the wisdom of the practice under the strict 
traditional Opinion Rule, of excluding all opinions save where its 
use was ‘necessary’, to continue to follow that practice.’*® He also 
points out in the same article®® that, “Rule 303, which gives the 
trial judge wide discretion to exclude evidence admissible under the 
rules, when he finds that its probative value is outweighed by other 
factors, was designed with the purpose, among others, of furnishing 
a means of curbing the undue use of opinion evidence.” 

The principal changes in Wisconsin law that would result from 
the adoption of Rule 401 would be in the permission granted to wit- 
nesses, both ordinary and expert, when testifying to that which they 
have perceived, to tell their story in a manner which includes in- 
ferences, conclusions and opinions, without first being required to 
relate the facts upon which they based the inferences, conclusions and 
opinions. 

The writer does not believe that Rule 401 would make much 
change in the present practice in Wisconsin on the admission of the 
opinions of the ordinary witness given in answer to express ques- 
tions from counsel. It is the writer’s impression from reading many 
cases that whenever the witness had anything of value to offer the 
court or the jury, his opinion was held admissible, whether or not 
the opinion was on an issue to be decided by the court or jury. There 
have been few, if any, so-called technical reversals based solely on 
the erroneous admission of the opinion of the ordinary witness. On 
the contrary, the Wisconsin Supreme Court has been quite liberal in 





*23 Tex. L. Rev. 111, 112 (1945). 
“23 Tex. L. Rev. 114 (1945), fn. 16. 
” 23 Tex. L. Rev. 114 (1945), fn. 16. 
* RULE 303. Discretion of Judge to Exclude Admissible Evidence. 
(1) The judge may in his discretion exclude evidence if he finds that its probative 
value is outweighed by the risk that its admission will 
(a) necessitate undue consumption of time, or 
(b) create substantial danger of undue prejudice or of confusing the issues or 
of misleading the jury, or 
{c) unfairly surprise a party who has not had reasonable ground to anticipate 
that such evidence would be offered. 
(2) All Rules stating evidence to be admissible are subject to this Rule unless 
the contrary is expressly stated. 
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finding that the error was not prejudicial to the appellant.5* Where | 


such errors have been pointed out in cases that have been reversed, 
there have generally been other grounds of error sufficient to sustain 
the reversal. In most cases where the court has excluded the evi- 
dence on the ground that the witness was invading the function of 
the court or jury, the-witness was either not qualified at all to answer 
the question, or his opinion would have been of no special value to 
the court or jury. 

As for the expert witness testifying to matters that he has per- 
ceived, it seems that Rule 401 would permit the expert to give his 
opinion on matters of common knowledge where the opinion of the 
ordinary observer is also admissible. The law in Wisconsin at pres- 
ent does not always permit the expert to testify in such cases.5* 
Thus in the case of Knoll v. State a doctor was not permitted to state 
that the hair found on a wheelbarrow was the same as that on 
the deceased’s head, because he based his opinion merely on the 
length, thickness, color, etc., of the hair, matters which could be 
observed by the ordinary person.®4 This conclusion seems to follow 
from the fact that, if the matter to be testified to requires special 
skill, knowledge or training, Rule 409 would be applicable. Pre- 
sumably, then, on all matters such as value, sanity, identity, etc., the 
court could admit either the opinions of qualified ordinary witnesses 
or of experts or both. 


II 
Rute 409 


Opinion Without Previous Statement of Data 
In the field of expert testimony the Wisconsin Supreme Court 
early saw reason for the admission of the conclusions and opinions 
of witnesses.56 The expert was permitted to give his opinions in 





=Conrad v. Town of Ellington, 104 Wis. 367, 80 N.W. 456, 457 (1899); 
Gierczak v. Northwestern Fuel Co., 142 Wis. 207, 125 N.W. 436, 439 (1910); 
Smalley v. City of Appleton, 75 Wis. 18, 43 N.W. 826, 827 (1889); Clason v. 
City of Milwaukee, 30 Wis. 316 (1872). 

* Hamann v. Milwaukee Bridge Co., 127 Wis. 550, 106 N.W. 1081, 1086 (1906) ; 
Knoll v. State, 55 Wis. 255, 12 N.W. 369, 370 (1882). 

* Knoll v. State, 55 Wis. 255, 12 N.W. 369, 370 (1882). 

“RULE 402. Expert Witness Defined. 

A witness is an expert witness and is qualified to give expert testimony if the 
judge finds that to perceive, know or understand the matter concerning which 
the witness is to testify requires special knowledge, skill, experience or training, 
and that the witness has the requisite special knowledge, skill, experience or 
t . 
*Luning v. State, 2 Pin. 215, 220 (1849). 
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order to assist the court or the jury in a field wherein he had special 
skill, knowledge or training not possessed by the ordinary person. 
However, if the expert’s opinion was not based on special skill, 
knowledge or training, it was held inadmissible.** In the latter cases 
two reasons were generally given by the court for excluding the 
opinion, (1) that the so-called expert was not giving assistance to the 
court or the jury based on special skill, knowledge or training and 
that consequently the court or the jury was just as able to decide 
the question without such opinion, and (2) that the expert should 
not be permitted to invade the function of the court or the jury; 
frequently these two reasons were given together.5® 

The first reason would seem to be a natural corollary to the reason 
for the admission of expert testimony, and under such a rule it is 
sound.® Sometimes the courts have achieved the same result by 
saying that matters of common knowledge easily observable and 
testified to by any person of ordinary intelligence are not the proper 
subject of expert testimony.* Thus the court has excluded expert 
testimony in the following cases: on the question whether the moving 
of a 13,000 pound machine was done in a dangerous way,® a doctor’s 
opinion based merely on observing thickness, length and coior, etc., 
that hair found on a wheelbarrow was the same as on the head of 
deceased,** whether or not twenty-five days was a reasonable time 
for the inspection and return of goods, a doctor’s testimony as to 
whether an ordinary person should have known that X had not 
sufficient mental ability to know what he was doing,® whether a cow 
was infected with contagious abortion based only on the fact that the 
calf was born dead prematurely,** whether the business of chipping 
cast iron with a cold chisel and a hammer is a dangerous occupa- 
tion,** whether a hook holding a bucket on a hoisting device was 
suitable for the purpose. 

The second reason, that the expert should not be permitted to 





* Knoll v. State, 55 Wis. 255, 12 N.W. 369, 370 (1882); Olwell v. Skobis, 126 
Wis. 308, 105 N.W. 777, 782 (1905). 

* Knoll v. State, 55 Wis. 255, 12 N.W. 369, 370 (1882); Ladwig v. Jefferson 
Ice Co., 114 Wis. 191, 124 N.W. 407 (1910). 

* Olwell v. Skobis, 126 Wis. 308, 105 N.W. 777, 782 (1905). 

” Tegen v. Chapin, 176 Wis. 410, 187 N.W. 185, 187 (1922). 

“ Ladwig v. Jefferson Ice Co., 141 Wis. 191, 124 N.W. 407, 409 (1910). 

“Hamann v. Milwaukee Bridge Co., 127 Wis. 550, 106 N.W. 1081 (1906). 

“Knoll v. State, 55 Wis. 255, 12 N.W. 369, 370 (1882). 

“ Knobel v. J. Bartel Co., 176 Wis. 398, 187 N.W. 188, 190 (1922). 

* Casson v. Schoenfeld, 166 Wis. 401, 166 N.W. 23 (1918). 

™Tegen v. Chapin, 176 Wis. 410, 187 N.W. 185, 187 (1922). 

* Olwell v. Skobis, 126 Wis. 308, 105 N.W. 777, 782 (1905). 

™ Benson v. Superior Mfg. Co., 147 Wis. 20, 27, 132 N.W. 633, 636 (1911). 
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invade the function of the court or the jury, has been the cause of 
confusion in the field of the admission of expert testimony as much 
as in the field of the admission of the opinions of the ordinary witness. 
There are cases where the question put to the expert does ask him to 
pass upon the credibility of witnesses and weigh the preponderance 
of the testimony. In the case of Luning v. State,®° a medical man 
was asked the question: “You state you heard all the evidence given 
on this trial; now from that evidence, did Luning’s mill-pond, in your 
opinion, cause the sickness spoken of by the witnesses?” The court 
held the answer to be properly excluded, saying, “The answer to this 
question would have been an opinion as to the general merits of the 
cause, the weighing of conflicting testimony, and swearing to a legal 
conclusion ; in fact usurping the province of the jury.” In the case 
of Greene v. Ashland Water Company,” a doctor was asked, “What, 
in your judgment, was the cause of the typhoid fever of which he 
(Greene) died?” The answer given was that the typhoid fever was 
caused by drinking bay water. Whether or not the deceased drank 
only bay water was in conflict in the testimony. The court held the 
admission of the testimony error and made this distinction: “A com- 
petent witness may testify as to whether a person came to his death 
by a wound found upon the body, but not as to who inflicted it, be- 
cause, as said, he cannot go beyond the range of scientific investiga- 
tion.” In these cases it would seem that the court is sound in exclud- 
ing the testimony on the ground that the witness is invading the 
function of the court or the jury. 

There are other cases, however, where the Wisconsin Supreme 
Court has had to make distinctions with respect to this rule against 
the invasion of the function of the court or jury and has had to 
allow exceptions to it. In a criminal action where insanity is the 
defense, it is clear that the opinion of an expert on the question of 
the sanity of the accused is on the very question the jury is asked 
to decide. Yet in these cases it is well established that such opinion 
evidence is admissible." In the case of Zarnick v. C. Reiss Coal 
Company," the court upheld the admission of the opinion of ma- 
chinists as experts in answer to the question: “Would a car door be 
reasonably safely locked if the catches held the latches on the door 
by one-half inch, and the car was subject to the general uses to which 
it is put in running upon these trestles when making this turn?’ The 





* Luning v. State, 2 Pin. 215, 220 (1849). 

™ Green v. Ashland Water Co., 101 Wis. 258, 77 N.W. 722 (1898). 

" Tendrup v. State, 193 Wis. 485, 214 N.W. 356, 358 (1927). 

™ Zarnik v. C. Reiss Coal Co., 133 Wis. 301, 113 N.W. 752, 756 (1907). 
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plaintiff had brought suit for personal injuries sustained by him when 
the door of a coal car operating on a trestle under which he worked, 
opened and dumped coal upon him. Certainly the opinion was direct- 
ly on the issue to be determined by the jury. The court stated that 
the admission was based upon the rule that “ ‘Opinion evidence may 
properly be given as to the very point the jury are to decide,’ when 
such point is within the field of expert evidence, when the questions 
are based upon undisputed facts or assumed facts warranted by the 
record.” The reason given by the court as justifying the admission 
of this testimony was that, “It is quite clear that the jury could not 
judge as well as these experts regarding the safety of the defective 
lever, or whether a half-inch baring of the catch was a sufficient 
locking.”’ 

The court has also held that opinion evidence on an ultimate issue 
to be determined by the jury was admissible when based upon the 
uncontradicted testimony which the expert has heard in court.7* But 
the opinion of an expert witness upon an ultimate fact to be deter- 
mined by the jury is not admissible when based upon facts which he 
has heard in court, if the facts are controverted, or the testimony is 
long and complex.‘ The reasons given by the court in the case of 
Bennet v. State,> where an eminent doctor testified, were that to 
permit the opinion of an expert in these cases, “is in effect taking 
the case from the jury and deciding it upon the understanding of the 
witness as to what facts the evidence in the case established,” and 
that “the opinion of so eminent a man in his particular department of 
medical science would necessarily have great weight upon the jury.” 
Also that “The jury should in every case distinctly understand what 
are the exact facts upon which the expert bases his opinion.” 

However, the court has held that the opinion of an expert upon 
an ultimate fact to be determined by the jury is admissible, even 
though based on facts which are controverted, if the facts are war- 
ranted by the record and are stated in a hypothetical question which 
assumes the facts to be true for the purpose of the opinion.”® The 
reason given by the court is that in this case the jury knows what the 
facts are upon which the expert bases his opinion and yet is left free 
to determine whether or not those facts have been proved in the 
case.77 





™ Tendrup v. State, 193 Wis. 485, 214 N.W. 356, 358 (1927). 

™ Bennett v. State, 57 Wis. 69, 14 N.W. 912, 918, 919, 920 (1883). 
* Bennett v. State, 57 Wis. 69, 14 N.W. 912, 918, 919, 920 (1883). 
* Quinn v. Higgins, 63 Wis. 664, 24 N.W. 482, 484 (1885). 

™ Quinn v. Higgins, 63 Wis. 664, 24 N.W. 482, 484 (1885). 
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The opinion of an expert upon a question of fact to be deter- 
mined by the jury is also admissible when based upon his special 
knowledge and skilled observations.** Courts commonly admit the 
opinion of a physician who examined the plantiff on questions of fact 
to be determined by the jury. 

In all these cases the expert witness, whether his opinion is based 
on relevant matters perceived by him, or on evidence introduced in 
the trial and seen or heard by him, or on his special knowledge, skill, 
experience or training, must, before giving his opinion, relate the 
facts upon which he bases that opinion.”® 

These rules for the admission of expert testimony in Wisconsin 
would be radically changed by the provisions of Rule 409 of the pro- 
posed Model Code of Evidence. This rule provides as follows: 


“An expert witness may state his relevant inferences from 
matters perceived by him or from evidence introduced at the 
trial and seen or heard by him or from his special knowledge, 
skill, experience or training, whether or not any such inference 
embraces an ultimate issue to be decided by the trier of fact, 
and he may state his reasons for such inferences and need not, 
unless the judge so orders, first specify, as an hypothesis or 
otherwise, the data from which he draws them; but he may 
thereafter during his examination or cross-examination be re- 
quired to specify those data.” 


One of the chief objects in drafting this rule was to eliminate the 
use of the hypothetical question. In the forward to the Model Code 
of Evidence, written by Professor Edmund M. Morgan of the 
Harvard Law School, the following is offered to justify this change: 
“Second, when an expert has not observed the data which are to 
serve as the foundation of his opinion, the opinion must be hypotheti- 
cal, for he cannot be permitted to decide whether its foundation in 
fact exists in the particular case. This has led to the invention of the 
hypothetical question which, as Mr. Wigmore says, ‘is one of the 
truly scientific features of the Rules of Evidence,’ but has been so 
‘misused by the clumsy and abused by the clever’ that it ‘has in prac- 
tice led to intolerable obstruction of truth.’ A distinguished judge 
has described it as ‘the most horrific wen upon the fair face of Jus- 
tice.’ "8° 

The substance of comments made by Charles T. McCormick, in an 





® Zarnik v. C. Reiss Coal Co., 133 Wis. 301, 113 N.W. 752, 756 (1907); Suess 
v. J. S. Stearns Lbr. Co., 143 Wis. 609, 128 N.W. 443 (1910). 

® Vosberg v. Putney, 78 Wis. 84, 47 N.W. 99 (1890). Bennett v. State, 57 
Wis. 69, 14 N.W. 912, 918 (1883). 
™ Morcan, Forwarp To Mover Cope or Evipence 25. 
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article entitled Some Observations Upon The Opinion Rule and Ex- 
pert Testimony,** on the hypothetical question is that the danger has 
been in the choice of the facts included in the question, because prac- 
tice has shown that the facts can be shaded to favor one side or the 
other, and the jury may give the question full weight without con- 
sidering its faulty basis. If all of the facts are included, the question 
is frequently so complex that the jury does not understand it. The 
trial judge cannot be expected to frame the question because he does 
not know the case. For the parties and the judge to get together to 
frame the questions would take too much time. The solution is to 
eliminate the requirement of the preliminary recital of the facts unless 
the proponent elects to use the hypothetical form of question, or 
unless the trial judge requires it. It should be sufficient to leave it for 
the cross-examiner to bring out the facts supporting the opinion. 

Rule 409 also eliminates the objection to the introduction of expert 
testimony that the opinion is upon one of the ultimate issues to be 
decided by the court or jury. Again the explanation is that no harm 
is done and the jury’s function is not invaded, because “the jury acts 
as the final judge in determining whether or not the opinion will be 
accepted by them.’’®? It is also true in Wisconsin that the jury, when 
there is any reason for doubt, is the final arbiter as to the weight to 
be given to the opinion of the expert.** 

And Rule 409 also eliminates in all cases the requirement that, 
before giving his opinion, the expert must first relate the facts upon 
which he bases the opinion, unless the trial judge orders otherwise. 

What, then, would be the effect on Wisconsin law of adopting 
Rule 409? In Bennet v. State** Dr. Kempster was asked to answer 
the following questions: “(1) Do you see anything in his conduct 
that day, or taking the testimony as true, that would indicate de- 
lirium tremens? (2) What, in your opinion, would all the facts 
as sworn to by the several witnesses, if true, indicate as to the mental 
condition of the prisoner at the time of the commission of the 
offense?” The trial court permitted the doctor to answer these 
questions. The supreme court held that the admissions of the opin- 
ions of the doctor given in answer to these questions were errors, 
because the testimony was long and complex and somewhat in con- 
flict, and the jury could not know what the facts were upon which 





™23 Tex. L. Rev. 125 to 130 (1945). 

™ Ladd, A Model Code of Evidence (Attached to Code) 256. 

™ Baxter v. C. & N. W. R. Co., 104 Wis. 307, 80 N.W. 644, 652 (1899); Jn re 
Butts Estate, 181 Wis..141, 193 N.W. 988, 990 (1923). 

™ Bennett v. State, 57 Wis.'69, 14 N.W. 912, 918, 919, 920 (1883). 
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the doctor based his opinion. If Rule 409 were adopted in Wisconsin 
would the admission of the opinions of Dr. Kempster by the lower 
court still be reversible error? Apparently not, because under the 
rule an expert need not relate the facts upon which he bases his 
opinion, as a preliminary thereto, or otherwise, unless required by 
the lower court, and the hypothetical question has been eliminated as 
a necessity even though the testimony is long and complex and in 
conflict. Of course, under Rule 409, the lower court could require 
the use of the hypothetical question or the preliminary relation of the 
facts upon which the opinion was based. 

When the opinion of a qualified expert was based on clear and 
uncontradicted testimony or where his opinion was based on personal 
knowledge and skilled observation, its admission by the trial court 
certainly would not be held error, even though the lower court did 
not require the preliminary relation of the facts upon which the 
opinion was based and the opinion was on ultimate facts to be deter- 
mined by the jury. 

A more difficult problem is presented in those cases where the 
supreme court has held that the admission by the trial court of the 
opinion of an expert was error because the expert was asked to give 
his opinion on a matter of common knowledge which the jury was 
just as capable of determining without the aid of expert opinion. 
What would the supreme court do under Rule 409 in a case like that 
of Knoll v. State,®° where a medical expert’s opinion was admitted 
by the lower court on the question whether the hair found on a 
deceased’s head was the same as that found on a wheelbarrow? The 
supreme court reversed the case because the doctor’s testimony 
showed he based his opinion on the length, thickness, color, etc., of 
the hair, a matter which the supreme court held the jury was just as 
capable of determining from ordinary evidence. It is submitted that 
under Rule 409 and Rule 402®* the supreme court would not have 
found the admission of the doctor’s opinion reversible error because 
under Rule 402 the lower court is given the discretion to determine 
whether or not “the matter concerning which the witness is to testify 
requires special knowledge, skill, experience or training.”*®? 

For thé same reason, it would seem, the trial court would have 
the final say as to the admissibility of expert opinion evidence in 
cases where there is some doubt as to whether or not a witness has 
qualified himself either as an expert or as having made a sufficient 





* Knoll v. State, 55 Wis. 255, 12 N.W. 369, 370 (1882). 
"See fn. 55 for definition of expert witness under Rule 402. 
"See fn. 55 for definition of expert witness under Rule 402. 
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investigation of the matter concerning which the witness is to testify. 
For Rule 402 also gives the trial judge the discretion to determine 
“that the witness has the requisite special knowledge, skill, experi- 
ence or training.”’®* 

It would also seem that under Rule 409 the supreme court’s de- 
cision would have been different in a case like that of Greene v. Ash- 
land Water Company*® where the supreme court said it was preju- 
dicial error for the lower court to admit the opinion of the doctor 
that the typhoid fever from which deceased died was caused by 
drinking “bay water.”” The supreme court held that the answer went 
beyond the scope of expert testimony and invaded the function of the 
jury. But under Rule 409 it is no longer objectionable for the ex- 
pert’s opinion to invade the function of the court or jury. As pointed 
out in Lyon v. City of Grand Rapids® the proper remedy in such 
a case is for counsel to move to strike the answer because it was not 
confined to expert testimony. And undoubtedly the trial judge would 
have the right to exclude it on that ground.” 





See fn. 55 for definition of expert witness under Rule 402. 

* Greene v. Ashland Water Co., 101 Wis. 258, 77 N.W. 722 (1898). 
“Lyon v. City of Grand Rapids, 121 Wis. 621, 99 N.W. 311, 314 (1904). 
™ Lyon v. City of Grand Rapids, 121 Wis. 621, 99 N.W. 311, 314 (1904). 

















“ADMISSIONS” UNDER THE MODEL CODE OF 
EVIDENCE AND IN WISCONSIN 


MAXWELL H. HeErriott 


The subject of “admissions” is considered in the Model Code of 
Evidence under the head of “Hearsay Evidence” in Rules 506, 507 
and 508. Since, under Rule 503, a hearsay declaration is admissible 
if the declarant is (a) unavailable as a witness or (b) is present and 
subject to cross-examination, an additional code exception is needed 
for admissions only in cases where the witness is available or present 
but not subject to cross-examination. However, the Model Code 
excludes from the rules dealing with “admissions” many statements 
and declarations which are commonly referred to by this term, such 
as declarations against interest, statements considered as part of the 
res gestae, business entries and the like.! 

It is necessary to keep in mind in considering these rules that the 
terms employed with respect to hearsay evidence, and hence admis- 
sions, are specifically defined for the Code in Rule 501.2 Thus a 
statement includes both conduct intended to operate as an assertion 
and also conduct of which evidence is offered for a purpose, requiring 
an assumption that it was so intended. A hearsay statement is a 
statement, evidence of which is offered as tending to prove the truth 





+See Rule 509, Declarations against Interest; Rule 510, Voter’s Statements; 
Rule 511, Prior Testimony or Deposition; Rule 512, Contemporaneous or Spon- 
taneous Statements; Rule 513, Declarations of a State of Mind, Emotion or 
Physical Sensation; and Rule 514, Business Entries and the Like. 

* Definitions. 

(1) A statement includes both conduct found by the judge to have been 
intended by the person making the statement to operate as an assertion by him 
and conduct of which evidence is offered for a purpose requiring an assumption 
that it was so intended. 

(2) A hearsay statement is a statement of which evidence is offered as tending 
to prove the truth of the matter intended to be asserted or assumed to be so 
intended except a statement made by a witness in the process of testifying at 
the present trial or contained in a deposition or other record of testimony taken 
and recorded pursuant to law for use at the present trial. 

(3) A hearsay declaration is a hearsay statement which if made in the process 
of testifying at the present trial would be admissible and would not itself be a 
hearsay statement. 

(4) A declarant is a person who makes a hearsay statement or a hearsay 
declaration. 

(5) The matter declared is the matter which the declarant intended to assert, 
or is assumed to have intended to assert, in a hearsay statement or a hearsay 
declaration. 

(6) Hearsay evidence is evidence of a hearsay statement or of a hearsay 
declaration. 
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of the matter intended to be asserted or assumed to be so intended, 
except, of course, a statement made by a witness in the process of 
testifying at or for use at the present trial. A declarant is the person 
who makes the statement and, if the hearsay-statement would be 
admissible, if made by the declarant while testifying as a witness, 
it is termed a hearsay declaration.* 

It will be observed that of the three rules concerned with “admis- 
sions,” Rules 506 and 507 deal with hearsay statements, not with 
hearsay declarations. The effect of this is that under them the utter- 
ance need not be one which would have been competent if the de- 
clarant were present and testifying as a witness. This is in accord 
with the present rule that an admission is competent even though 
not made on personal knowledge or by a person who would not be 
competent as a witness because of age, or perhaps even because of 
mental incapacity or disorder. Under Rule 508, which deals with 
vicarious admissions, only hearsay declarations are made competent ; 
therefore, under it statements by servants, agents or co-conspirators 
are not admissions in the full sense of the word. These points are 
discussed more fully below. 

Rule 506 of the Model Code deals with admissions of a party to 
the action. The litigant may be a party either in his individual 
capacity or in a representative capacity. In the latter event the hear- 
say statement to be admissible must have been made while the de- 
clarant was acting in that representative capacity. Rule 506 of the 
Model Code reads as follows: 


ADMISSIONS. 
Evidence of a hearsay statement is admissible against the 
declarant if the judge finds that the declarant 
(a) is a party to the action in his individual capacity, or 
(b) is a party to the action in a representative capacity and 
was acting in that capacity in making the statement.” 

This rule states the common law and appears to be in accord with the 
Wisconsin decisions. 

The rule of clause (a) may be illustrated from early Wisconsin 
decisions. In Woodworth v. Mills, an action for malicious prosecu- 
tion, our court held admissible statements by the defendant tending 
to show that he was the instigator of the prosecution and that it was 
without probable cause. 





* See note 2, supra. 
*61 Wis. 44, 20 N.W. 728 (1884). 
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A father paid a doctor bill for his daughter and sued his son-in- 
law upon alleged promise of repayment. Our court held plaintiff’s 
admission to a third person that he paid the doctor bill because the 
son-in-law had expense enough was admissible as proof that plaintiff 
intended the payment as a gift.5 

As to clause (b), in Fitzgerald, Admin. v. Town of Weston® 
a widow, as administratrix, sued for damages for her husband’s death. 
Statements of the widow made during her husband’s lifetime as to 
the circumstances of the accident were held admissible to contradict 
her testimony at the trial. Those statements were not, however, 
admissible for the purpose of proving negligence of the deceased 
because the widow was not a party interested adversely to defendant 
at the time of such declarations. The court seems to have confused 
admissions, which need not have been against interest when made, 
with declarations against interest, which must have been; but perhaps 
the ruling can be sustained under clause (b) on the ground that she 
was not acting in her capacity as administratrix in making the state- 
ment. 

There are a few decisions which seem to suggest that an admission 
be received only as impeaching evidence.* However, while a state- 
ment by one who is not a party may be limited to impeaching the 
declarant if he testifies, a statement made by a party is not so lim- 
ited. Under Rule 506 a statement is admissible even if the declar- 
ant, for one reason or another, could not testify and even if his testi- 
mony might be rejected if offered at the trial because of lack of 
personal knowledge or because it would constitute an opinion. 

A legal transaction which is the subject matter of an admission 
must be manifest and relate directly to the litigation where offered. 
Thus in Swager v. Lehman® recovery was sought of proceeds of a 
note collected by defendant and applied to an account owed to defend- 
ant by plaintiff’s husband. Plaintiff’s husband in plaintiff’s presence 
had previously offered to sell the note as his own to defendant. 
Defendant later took the note for collection, and on husband’s in- 
structions applied same to husband’s account. Defendant offered 
testimony that plaintiff did not object when her husband in her pres- 
ence offered to sell the note as his own. The court held her silence 





*Fallon v. Vandesand, 136 Wis. 246, 116 N.W. 176 (1908). 

° 52 Wis. 354, 9 N.W. 13 (1881). 

* Worthington Pump and Machinery Corp. v. City of Cudahy, 205 Wis. 227, 
237 N.W. 140 (1931). 

* Walsh v. Northland Greyhound Lines, Inc., 244 Wis. 281, 12 N.W. (2d) 20 
(1943). 
°63 Wis. 399, 23 N.W. 579 (1885). 
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on that occasion was not an admission that her husband might author- 
ize the use of the proceeds to pay his debt even though it might have 
estopped her from objecting to a sale. 

Section 325.28 of the Wisconsin Statutes, which prohibits re- 
ceipt in evidence in a personal injury action of a statement, written 
or oral, made within seventy-two hours of the time of the injury, 
does not bar admissions made within the seventy-two hours if they 
were not sought and procured for the purpose of defense.?° 

While clause (b) of Rule 506 deals with statements of a party 
to am action in a representative capacity made while acting in that 
capacity, Rule 507 deals with admissibility against a party to an 
action of a statement by a third person and reads as follows: 


“AUTHORIZED AND ADOPTIVE ADMISSIONS. 


Evidence of a hearsay statement is admissible against a 
party to the action if the judge finds that 

(a) the declarant was authorized by the party to make a 
statement or statements for him concerning the subject 
matter of the statement, or 

(b) the party with knowledge of the content of the state- 
ment by words or other conduct manifested his adop- 
tion or approval of the statement or his belief in its 
truth.” 


Clause (a) of Rule 507 treats authorized statements as though 
made by the party himself, and hence admissible against him, as are 
those within Rule 506 discussed above. If the declarant was given 
express authority to make the specific statement, there can be no 
room for disagreement as to the admissibility against the person who 
authorized it. However, the real problem arises where the declarant 
is only authorized to make accurate statements or a particular state- 
ment other than the statement actually made. 

Thus Section 286 of Restatement of the Law of Agency specifies 
that an agent’s statement is admissible against his principal only if 
the principal has authorized the agent to make the statements or true 
statements concerning the subject matter. Rule 507, however, goes 
further and carries to its logical conclusion the maxim qui facit per 
aliam facit per se. 

Wisconsin seems to have adopted the rule of clause (a) in the 
decision in Thayer v. Davis,’ where plaintiff had entered into a 
contract with defendant’s agent Bullock for the purchase of certain 





” Hoffman v. Labutzke, 238 Wis. 164, 298 N.W. 583 (1941); Kirsch v. 
Pomisal, 236 Wis. 264, 294 N.W. 865 (1940). 
"75 Wis. 205, 43 N.W. 902 (1889). 
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lumber. The lumber having been destroyed by fire, the issue was as to 
who must bear the loss. Defendant having written plaintiff to the 
effect that the lumber was subject to “‘your’ (plaintiff’s) loss in ' 
case of fire,” plaintiff went to defendant’s agent Bullock and denied 

this allegation. Because defendant had previously referred plaintiff 

to Bullock for information and Bullock had been the agent who nego- 
tiated the contract for the defendant, the court held evidence of 
Bullock’s statements and conduct admissible, saying at page 210: ' 


“The admissions of a third person are receivable in evidence 
against the party who has expressly referred another to him : 
for information in regard to an uncertain or disputed matter. 
In such cases, the party is bound by the declarations of the 
person referred to, in the same manner and to the same extent 
as if they were made by himself.” 


Clause (b) of Rule 507 deals with an entirely different require- 
ment, namely, a mental reaction of the party to a declarant’s state- 
ment whereby the party is deemed to have adopted or approved of 
the statement, or evidenced a belief that the statement was true. Thus 
the statements or conduct of the party might literally constitute 
disapproval of or disbelief in the truth of the declarant’s statement, 
but the court might conclude that the party “doth protest too much” 
and admit evidence of the declarant’s hearsay statements against the 
party. In such instances the judge must in the first instance deter- 
mine whether the evidence tends to establish adoption by the party 
or the existence of conscious belief by the party in the truth of the 
declaration. This is in effect authorizing it ex post facto. 

Since a statement includes conduct operating as an assertion, evi- 
dence of failure to reply to a letter setting forth alleged terms of sale 
which would normally call for a denial has been held admissible as 
establishing the truth .of the statements in the letter.12 Thus when a 
nianufacturer and buyer conducted tests which showed failure of a 
machine to meet a warranty and the manufacturer made changes 
because of the failure, evidence of the failure of the manufacturer to 
deny the buyer’s claim that the machine was inefficient and defective 
was admissible.4% Of course if silence is equally probative of ignor- 
ance or assent, evidence of it should not be admitted as establishing 
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™ Mahoney v. Kennedy, 188 Wis. 30, 205 N.W. 407 (1925). See also Gillette 
v. Manitowoc Church Furniture Co., 204 Wis. 145, 235 N.W. 438 (1931) ; Murphey 
v. Gates, 81 Wis. 370, 51 N.W. 573, (1892) ; Hinton v. Wells, 45 Wis. 268 (1878). 
18 Alex G. Goethel S.M.W. Co. v. American L.P. Co., 213 Wis. 248, 251 N.W. 
474 (1933). 
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It is important to note that the offer of the declaration as tending 
to prove the truth of the matter declared would require as a condition 
precedent that the declarant be unavailable, or present and subject 
to cross-examination under Rule 503. However, if the declarant is 
available but no produced for cross-examination, under clause (b) of 
Rule 507 and if there is a finding that the party adopted ,approved or 
believed the hearsay statement, the hearsay statement is admissible 
against the party as evidence of the truth of the matter declared. 

Whereas Rules 506 and 507 of the Model Code deal with hearsay 
statements, Rule 508 on vicarious admissions deals with a hearsay 
declaration, i.e., a hearsay statement which, if made in the process of 
testifying at the present trial, would be admissible and would not 
itself be a hearsay statement. (See note 2) Rule 508 reads as fol- 
lows: 


Vicarious ADMISSIONS. 
Evidence of a hearsay declaration is admissible against a 
party to the action if the judge finds that 

(a) the declaration concerned a matter within the scope 
of an agency or employment of the declarant for the 
party and was made before the termination of the agen- 
cy or employment, or 

(b) the party and the declarant were participants in a plan 
to commit a crime or civil wrong and the hearsay declar- 
ation was relevant to the plan or its subject-matter and 
was made while the plan was in existence and before its 
execution was complete, or 

(c) one of the issues between the party and the proponent 
of the evidence is a legal liability of the declarant, and 
the matter declared tends to establish that liability.” 


Under this rule a hearsay declaration is admissible against a party 
to an action although the party was not the declarant and neither 
expressly authorized statements on the subject matter nor adopted it 
directly or indirectly as required under Rule 507. However, the trial 
judge must first find that the declaration concerned a matter within 
clauses (a), (b) or (c). 

Under clause (a) of Rule 508, the matter concerning which the 
declaration is made must have been authorized, 7.e., within the scope 
of the declarant’s agency or employment. The declarant being au- 
thorized to act for the party, the Model Code makes admissible 
a declaration concerning the action even though the declarant was 
not authorized to make statements on behalf of the party. Such a 
declaration would not be admissible under clause (a) of Rule 507. 
Wisconsin has recognized the admissibility of unauthorized state- 
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ments about an authorized act only to a limited extent, e.g., as part of 
the res gestae, by treating the statements as within the scope of the 
agency or employment, and by considering the declarant as the princi- 
pal, e.g., an officer of a corporation. Therefore, adoption of Rule 508 
would extend and modify the rules of evidence in Wisconsin on this 
subject. 

In Estate of Leedom™ statements of an agent made several years 
after the event were excluded as “no part of the res gestae.” Such 
statements would have been excluded under clause (a) of Rule 508 
because made after the termination of the agency. 

In Burton v. Brown an agent’s statements were held inadmissible 
(1) because he was “not acting in the line of his agency,” and (2) 
they were “no part of the res gestae.”” Such admissions would be ad- 
missible under clause (a) of Rule 508. However, in Hamilton v. 
Reinemann** declarations of a truck driver were excluded because he 
had no authority as agent or employee to bind his employer by his 
admissions. 

Thus Wisconsin holds a statement by a railroad agent as to the 
time when a shipment of potatoes would reach their destination is 
admissible against the principal because within the scope of the 
agent’s authority.’ In Vogel v. Delaware, L. & W. R. Co.'* the 
declarations of a railroad agent as to the condition in which he re- 
ceived goods for shipment over the railroad was held to be within 
the scope of the agency, and his statements admissible in evidence 
against the principal. The statements of one who acted as an agent 
for the defendant in the negotiation and determination of an accord 
and satisfaction were admissible as against the defendant in a subse- 
quent suit involving the consummation of the settlement.’® 

For this purpose, the existence of the agency or employment is a 
question of fact. Thus the statements of one who purchased property 
on a land contract and assigned the contract were admissible against 
the assignee in an action for specific performance, it being established 
the first purchaser was in effect acting as agent for the assignee.”° 
A beneficiary filed proof of loss stating that the deceased “swallowed 
carbonic acid” and other beneficiaries relied upon this proof to estab- 
lish the common cause of action. The declaration of the beneficiary 





4218 Wis. 534, 261 N.W. 683 (1935). 
15219 Wis. 520, 263 N.W. 573 (1935). 
© 233 Wis. 572, 290 N.W. 194 (1940). 
* Blodgett v. Abbott and another, 72 Wis. 516, 40 N.W. 491 (1888). 
*168 Wis. 567, 171 N.W. 198 (1919). 

* Morgenthaler v. Somers, 164 Wis. 159, 159 N.W. 717 (1916). 

*” Gloede v. Socha, 199 Wis. 503, 226 N.W. 950 (1929). 
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who made the proof of loss was admissible against the others on the 
theory that she filed the proof for all the beneficiaries.*4 

On the other hand, Wisconsin has adopted the rule that hearsay 
declarations of officers of a corporation are admissible against a cor- 
poration. Thus in Bell v. Milwaukee E. R. & L. Co.** a conductor’s 
report of an accident was held not admissible to establish the facts 
recited therein or negligence on the part of the defendant under this 
rule. If the conductor recited facts related to him by others, the 
ruling would seem to be correct, but the fact that his employer is a 
corporation does not seem a proper basis for rejecting it. 

In Zurich G. A. & L. Ins. Co. v. Industrial Commission it was 
held that while the assistant foreman’s report of circumstances under 
which a superintendent was killed was not admissible against the 
corporation, a report of an officer of the corporation which included 
some of the circumstances incident to the superintendent’s death was 
admissible against the company. Aparently a corporate officer is 
considered to be a principal, not an agent. A mere cursory examina- 
tion of the early Wisconsin decisions would seem to indicate that the 
original basis of the rule was lack of authority in the employee and 
the fact that he was a mere reporter of declarations of third persons. 

Section 325.27 of the Wisconsin Statutes which was originally 
adopted in 1849, provides: 


“In actions or proceedings by or against a corporation, the 
admission of any member thereof who is not a party to the 
action or proceedings shall not be received as evidence against 
such corporation unless such admission was made concerning 
some transaction in which such member was the authorized 
agent of the corporation.” 


If the admissions of a member of a corporation are admissible 
when they concern transactions in which he was the authorized agent 
of the corporation, it is difficult to perceive why the hearsay declara- 
tions of employees should not to the same extent be admissible. 

It will likewise be noted that Section 123.08 of the Wisconsin 


Statutes provides : 


‘An admissions or representation made by any partner con- 
cerning partnership affairs within the scope of his authority as 
conferred by this chapter is evidence against the partnership.” 


The fact of agency or employment may also be established by a 





“ Fey v. 1.0.0.P. Mutual L. Ins. Soc., 120 Wis. 358, 98 N.W. 206 (1904). 
2 169 Wis. 408, 172 N.W. 791 (1919). 
193 Wis. 32, 213 N.W. 630 (1927). 
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hearsay declaration. In Borger v. McKeith** on testimony by the 
plaintiff’s attorney that before commencement of the action the driver 
of the defendant’s automobile had asserted in the defendant’s pres- 
ence that he was on an errand for the defendant at the time of the 
accident, and that the defendant did not deny it or make any comment 
relative thereto, defendant was held to have admitted the fact of 
agency or employment. Hence evidence of statements of the driver 
were admitted against the defendant. While the existence of the 
agency relationship cannot be established by declaration of the agent 
made out of court,”* testimony such as that given in Borger v. Mc- 
Keith*® establishes the agency because the principal, by his silence 
and lack of denial under the circumstances, is deemed to have ad- 
mitted the fact from which the legal relationship of agency results. 

However, a statement by an employer in a report to the Industrial 
Commission of injuries to “an employee” in a collision is not such 
an “admission” of the facts as to establish the existence of “employ- 
ment” for the purpose of clause (a) of Rule 508. Such a statement 
was a mere conclusion of law.** Also, a statement by the defendant 
that the driver and car “were out on company business” is not admis- 
sible as establishing an agency or employment since it is equally con- 
sistent with the relationship of independent contractor, to which re- 
lationship the rule does not apply.** 

Under clause (b) of Rule 508, a hearsay declaration is admissible 
if the party against whom it is offered and the declarant were partici- 
pants in a plan to commit a crime or civil wrong, and the hearsay 
declaration was relevant to the plan or subject matter and was made 
while the plan was in existence and before its execution was com- 
plete. 

Contrary to many decisions, the Model Code does not require that 
the declaration be made in furtherance of the conspiracy. The sub- 
stance of this rule has been adopted in Wisconsin. In the early case 
of Gillet v. Phelps*® defendant, as creditor of a vendor, seized prop- 
erty claimed to have been purchased by the plaintiff. To prove the 
fraudulent character of the sale, defendant offered in evidence state- 
ments made by the vendor in the presence of the plaintiff tending to 
prove that plaintiff was conversant with the fact that the transfer was 
fraudulent, and it was deemed admissible. 





*198 Wis. 315, 224 N.W. 102 (1929). 

> Somers v. Germania Natl. Bank, 152 Wis. 210, 138 N.W. 713 (1913). 
198 Wis. 315, 224 N.W. 102 (1929). 

Hanson v. Engebretson, 237 Wis. 126, 294 N.W. 817 (1941). 

* Kruse v. Weigand, 204 Wis. 195, 235 N.W. 426 (1931). 

12 Wis. 392 (1860). 
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In Boyce v. Independent Cleaners, Inc.*° the court held that where 
one joins with others and performs for them, his acts become their 
acts, and having a common motive for an illegal purpose the declara- 
tions of one with respect to a common object and forming part of the 
conspiracy is admissible and competent evidence against the others. 

It is essential, of course, that the interest be common. Thus proof 
in a condemnation proceedings that a mortgagor, after the com- 
mencement of proceedings, had offered to sell the land in question 
for a certain sum, while admissible as against him was not admitted 
because of the rights of the mortgagee whose interests were superior 
to and not common with that of the mortgagor. 

Under clause (c) of Rule 508, a hearsay declaration is admissible 
against a party to an action if one of the issues between the party 
and the proponent of the proffered evidence is the legal liability of 
the declarant, provided always, of course, the hearsay declaration 
tends to establish that liability. Because of the increase in issuance 
of casualty and public liability insurance policies as well as the uni- 
versal employment of fidelity and other forms of surety bonds, this is 
an important rule of evidence. Usually hearsay declarations which 
are within clause (c) of Rule 508 will be “admissions against inter- 
est,” but this would not be universally true. The liberality in the 
construction of the statutes on joinder of parties and interpleader 
has perhaps obscured the utility of this rule. While the rule is an 
old one, in cases involving liability arising ex contractu,®? the rule as 
proposed in the Model Code of Evidence is equally applicable where 
the issue involves liability arising ex delicto. 

In McGinty v. Brotherhood of Railway Trainmen* a mother, as 
beneficiary, brought suit on a life insurance policy of her deceased 
son. Defendant charged that the son had fraudulently concealed facts 
as to his physical condition. The court held that evidence of this act 
of the insured was not admissible against the plaintiff as beneficiary 
unless treated as part of the res gestae. However, a statement by the 
plaintiff evidencing her knowledge of the insured’s physical condition 
at or prior to his application for the insurance was admissible as 
against her when suing on the contract of insurance. Since such 
declarations, as hearsay declarations, require for admissibility not 
only a finding that the matter tends to establish the declarant’s lia- 





” 206 Wis. 521, 240 N.W. 132 (1932). 
“Stamnes v. Milwaukee and State Line R. Co., 131 Wis. 85, 111 N.W. 62 


(1907). 
** Goldman v. Fidelity and D. Co., 125 Wis. 390, 396, 104 N.W. 80 (1905). 


= 166 Wis. 83, 164 N.W. 249 (1917). 
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bility, but also that the declarant is unavailable as a witness or is 
present and subject to cross-examination, adoption of the rule would 
seem to be in order. 

So far as concerns the provisions of the Model Code of Evidence 
relating to “Admissions” under Rule 506, “Authorized and Adoptive 
Admissions” under Rule 507, and “Vicarious Admissions’ undeér 
Rule 508, the adoption of those rules in Wisconsin would cause few 
substantial changes in the law of evidence, and, in those instances 
where a change would be affected, it would appear to be beneficial. 








NOTES AND COMMENTS 


CoNVEYANCING—RECORDING—EFFECT OF RecoRDING MorTGAGE 
Berore Mortcacors Deep 1s Recorpep.—Suppose that a purchaser 
“P”, having an agreement with the owner “O”, for the purchase of a 
parcel of real estate, goes to his bank “B” and arranges for a mort- 
gage loan to finance a part of the purchase price. Before P gets his 
deed, he executes a mortgage to B which is recorded; the abstract is 
certified including a search for judgments against P. B then receives 
an attorney’s opinion that there is merchantable title in O, and that 
P’s mortgage, when P receives title, will constitute a first lien. There- 
upon the parties meet at the bank, B makes a supplemental search of 
the records and, finding no change, the deed to P is recorded and B 
pays out under its mortgage. B files it’s mortage papers away in the 
belief that it has a first lien. 

The above practice exists in some localities in Wisconsin. Is it a 
good practice ? 

Suppose further that sometime later, P interests a prospective 
vendee “V’” in the premises. V, relying upon P’s statement that he 
has misplaced his abstract and will deliver it to him as soon as he 
can find it, in good faith buys the premises and records his deed. 
V even searches the records at the Register of Deeds office and finds 
no conveyance from P subsequent to the deed to P. P then defaults 
under his mortgage, B commences a foreclosure. V and B each 
assert priority over the other. 

Patton states : 


“Tt is the general rule that a purchaser need not search the 
records for deeds or mortgages given by the owner prior to the 
date of the conveyancing by which the latter obtained title. 
* * * ‘In states, therefore, which follow the majority rule, 
one whose title depends upon the doctrine of inurement should 
rerecord his conveyance or otherwise place evidence of his title 
of record after the record of the conveyance to his grantor.” 


Under this generalization V will prevail. This has not been passed 
upon by the Wisconsin Supreme Court. Will this be the rule in 
Wisconsin ? 

This in turn depends upon our recording acts. Recording acts are 
of two general types. Under one, the invalidity of an unrecorded 
prior conveyance depends upon lack of notice by the subsequent 





‘(Patton on Ties, Section 45). 
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grantee; under the other, it depends not only upon such lack of 
notice by the subsequent grantee but also upon the fact that he has 
first recorded his conveyance. 

The former type is exemplified by the Massachusetts Statute, 
which makes unrecorded conveyances invalid as against a subsequent 
bona fide purchaser even though the latter has not recorded.? The 
latter type is exemplified by the Wisconsin Statute?* which voids 
unrecorded conveyances as against subsequent purchasers in good 
faith for a valuable consideration whose conveyance is first recorded. 
The confusion which may exist through the failure to recognize this 
distinction is illustrated in Ely v. Wilcox*® and Fallass v. Pierce.* 
See also Butler v. Bank of Mazeppa.® 

A recent application of this statute is found in Zimmer v. Sundell*® 
in which the question was as to the priority between two grantees 
who traced by mense conveyances from a common grantor. The 
common grantor first conveyed to the defendant’s grantor, who in 
turn conveyed to the defendant. The common grantor then ‘conveyed 
to the plaintiff’s grantor, who in turn conveyed to the plaintiff. The 
plaintiff's deed was the first to be recorded; then the defendant’s 
grantor’s deed and the defendant’s deed were recorded and finally, 
the deed from the common grantor to the plaintiff’s grantor was 
recorded. The court held for the defendant. 

When the common grantor first conveyed to the defendant’s 
grantor, title passed under such deed. When the premises in turn 
were conveyed to the defendant title vested in him. It is clear that as 
between the parties, the vesting of title does not depend upon the 
recording acts. The defendant’s deed, not having been recorded, his 
title was subject to being voided by the recording of a subsequent 
conveyance made to a bona fide purchaser for value. 

When the common grantor conveyed to the plantiff’s grantor he 
had no title, and his grantee acquired none. Therefore, when the 
plaintiff's grantor conveyed to the plaintiff, the plaintiff in turn 
acquired no title. The plaintiff recorded his deed and he thus gained 
priority over any other grantee from his grantor; he stepped into the 
shoes of his grantor but he could not thereby elevate his position over 
that of his grantor. Since the plaintiff's grantor’s deed was still 
unrecorded, the plaintiff was still subject to defenses existing through 








* (Patron on TiTzEs, Section 7). 

™* Section 235.49. 

* (1866) 20 Wis. 524. 

* (1872) 30 Wis. 443, 456. 

* (1896) 94 Wis. 351, 356. 

® (1941) 237 Wis. 270, 1942 Wis. L. Rev. 127, 1943 Wis. L. REv. 86. 
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the failure to record that deed. Therefore, when the deed from the 
common grantor to the defendant’s grantor and the deed from the 
latter to the defendant were first recorded, the defendant prevailed 
notwithstanding the fact that plaintiff’s deed was first recorded.’ 

Turning now to our hypothetical case, when P executes his mort- 
gage to B, P has no title and B gets none. As to O the mortgage is a 
fugitive instrument and does not constitute constructive notice to a 
purchaser from him. When O, however, conveys to P, P protects 
himself against the contingency of an intervening conveyance by O 
by a supplemental search of the records made at the time of the 
recording of his deed. As between P and B, B’s mortgage is valid 
under the doctrine of title by estoppel by virtue of the covenants of 
warranty contained in the mortgage. So long as V’’s deed is not re- 
corded, B is prior to V. The only way then that V could gain priority 
over B would be by virtue of the recording acts. These require that 
V be the first to record to gain priority. This he cannot do, for B’s 
mortgage is already recorded. The recording acts do not require B’s 
record to be subsequent either to the receipt or to the recording of 
his conveyance; they require only that B’s mortgage be recorded 
prior to the deed of V. It would seem that the practice illustrated by 
the above hypothesis is proper and that the recording of a conveyance 
from a grantor not in the chain of title should in theory protect the 
grantee thereunder upon the recording of his grantor’s conveyance. 

This is, however, contrary to the rule as stated by Patton. It is 
also contrary to the rule as once stated by our Supreme Court, the 
court having said: “. . . when a purchaser is examining his title in 
the Registry of Deeds and finds a good conveyance to his grantor, 
he is not expected to look further.” Ely v. Wilcox.8 This is probably 
overruled by Fallass v. Pierce.® 

In view of the adverse authority which exists it would seem that, 
notwithstanding the theoretical validity of the practice herein indi- 
cated, until our Supreme Court has sustained B’s priority over V, 
good conveyancing dictates that the practice should not be followed. 
It is after all a comparatively simple matter to record the mortgage 
after the deed to the mortgagor has been recorded and we know that 
by so doing the mortgagee assumes no risk whatsoever. 


Myron STEVENS 
Attorney, Madison, Wis. 





"(In this connection see McDonald v. Sullivan, 135 Wis. 361, 367). 
*20 Wis. 524, 529, supra. 
*30 Wis. 443, supra. 
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Witts—Unpbve INFLUENCE—KINDNESS AND AFFECTION AS ELE- 
MENTs OF UNDUE INFLUENCE—In the case of In re Faulks Will, the 
County Court of Waupaca County found that the 1942 will of testa- 
trix, Mary Faulks, was not admissible to probate because procured 
through the exercise of undue influence by the principal beneficiary 
under that will, Dr. Patterson. Upon appeal to the Supreme Court 
of Wisconsin! the majority of the court by a 4-3 decision reversed 
the county court and ordered probate of the contested will. The case 
involves a principal beneficiary under a contested will who stood in a 
confidential relationship of physician-patient to testatrix. Within 
less than one and one-half years after he became the testatrix’ physi- 
cian, the doctor obtained a sum variously established between $13,300 
and $14,700 from Mary Faulks in inter vivos dealings with her. Of 
this amount the doctor said that he had made an oral agreement with 
testatrix that $1100 would be repaid through medical care which he 
promised to furnish her. At the time of the execution of the con- 
tested will of January, 1942, the testatrix was confined to the doctor’s 
hospital, where he was attending her as physician, and where it was 
contended that some of the acts of undue influence occurred. The 
contestants introduced evidence of activities of the doctor, apart from 
the testatrix’ confinement in the hospital, which they asserted also 
constituted elements of undue influence. The majority opinion states 
that there is “no evidence in the case to indicate that the doctor ever 
did or said anything but what a physician might properly say or do 
for his patient without arousing suspicion”; further, this opinion 
states that influence gained by kindness and affection is not undue 
influence and infers that the influence, if any, which the doctor gained 
over the testatrix was gained by kindness and affection and therefore 
proper. The facts which were asserted as proof of undue influence 
are too numerous to be discussed in this introduction and yet make 
possible the retention of the vital importance which they will better 
illustrate if interspersed throughout this article. The comment is 
limited to a discussion of (1) what is necessary to prove undue influ- 
ence in Wisconsin, (2) kindness and affection as undue influence, 
and (3) whether the evidence in the case is sufficient to establish 
that the will of January, 1942, which gave the doctor a sum in excess 
of $50,000 was the product of undue influence. 

To establish undue influence in Wisconsin, the facts must show 
(1) a person unquestionably subject to undue influence, (2) oppor- 
tunity to exercise such influence and affect the wrongful purpose, 





1246 Wis. 319, 17 N.W.(2d) 359 (1944). Motion for rehearing denied. 
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(3) a disposition to influence unduly for the purpose of procuring an 
improper favor, and (4) a result clearly appearing to be the effect 
of the supposed influence.? It has been held that where three of the 
above elements are proved satisfactorily, very little evidence of the 
fourth is required to establish undue influence.* In Will of Stanley,‘ 
decided by the supreme court in 1937, the court was still paying 
homage to these holdings. Undue influence is treated in this State 
as a species of fraud® and must be established by “clear, convincing, 
and satisfactory evidence.’ 

Testatrix executed a number of wills. In 1934 George and Mary 
Faulks executed a joint will which provided for bequests out of their 
joint property of $10,000 to Lorraine Jensen, $5000 to Will Jensen, 
$5000 to Eliza Palmer (sister of George Faulks), $2000 to Herbert 
Jenner, $5000 to Rufus Faulks, and smaller bequests to others in- 
cluding Matilda Jenner. George Faulks, the husband of Mary 
Faulks, died in 1934. Two years later Mary executed a will in which 
she made bequests in the same amounts to Lorraine, Will and Pearl 
Jensen as were included in the joint will, $1000 to Eliza Palmer, 
$1000 to Anna Faulks, two houses to Will and Pearl Jensen, and 
made provisions for the Jenners. In 1940 a will was made in which 
testatrix made the same provisions for Lorraine, Will and Pearl 





* Ball v. Boston, 153 Wis. 27, 141 N.W. 8, 28 A.L.R. 787 (1913); Elliot v. 
Fisk, 162 Wis. 249, 155 N.W. 110 (1916); Will of Nachtsheim, 166 Wis. 556, 164 
N.W. 997 (1917-18) ; Will of Bocker, 167 Wis. 100, 160 N.W. 660 (1918); Estate 
of Weaver, 191 Wis. 431, 211 N.W. 130 (1926); Will of Walker, 193 Wis. 264, 
213 N.W. 626 (1927); Will of Link, 202 Wis. 1, 231 N.W. 177 (1930); Will of 
Schaefer, 207 Wis. 404, 411, 241 N.W. 382 (1932); Will of Grosse, 208 Wis. 473, 
477, 243 N.W. 465 (1932); Will of Stanley, 226 Wis. 354, 276 N.W. 353 (1937); 
Estate of Scherrer, 242 Wis. 211, 7 N.W. (2d) 848 (1943). See Nebraska case 
with same requirements, In re Goist’s Estate, ...... Neb. ...... , 18 N.W.(2d) 513 
(1945). 

* Elliot v. Fisk, 162 Wis. 249, 155 N.W. 110 (1916); Will of Bocker, 167 Wis. 
100, 160 N.W. 660 (1918) ; Estate of Weaver, 191 Wis. 431, 211 N.W. 130 (1926) ; 
Will of Walker, 193 Wis. 264, 213 N.W. 626 (1927); Will of Link, 202 Wis. 1, 231 
N.W. 177 (1930) ; Will of Stanley, 226 Wis. 354, 276 N.W. 353 (1937); Estate of 
Scherrer, 242 Wis. 211, 7 N.W. (2d) 848 (1943). 

Ibid 


*Will of Slinger, 72 Wis. 22, 37 N.W. 236, 238 (1888); Smail v. Champeny, 
102 Wis. 61, 68, 78 N.W. 407 (1899); Winn v. Itzel, 125 Wis. 19, 103 N.W. 220 
(1905) ; Will of Boardman, 178 Wis. 517, 190 N.W. 355 (1922); Will of Emerson, 
183 Wis. 437, 198 N.W. 441 (1924); Will of Grosse, 208 Wis. 473, 243 N.W. 465 
(1932) ; Will of Schaefer, 207 Wis. 404, 241 N.W. 382, 385 (1932); In re Estate 
of Scherrer, 242 Wis. 211, 7 N.W. (2d) 848 (1943); See also Gordon v. Burris, 
153 Mo. 223, 54 S.W. 546 (1899); Grove v. Spiker, 72 Md. 300, 20 Atl. 144 
(1890). 

*Will of Boardman, 178 Wis. 517, 190 N.W. 355 (1922); Will of Emerson, 
183 Wis. 437, 198 N.W. 441 (1924); Will of Schaefer, 207 Wis. 404, 241 N.W. 382 
(1932); Will of Grosse, 208 Wis. 473, 243 N.W. 465 (1932); Estate of Sawall, 
240 Wis. 265, 268, 3 N.W.(2d) 373 (1942); In re Estate of Scherrer, 242 Wis. 211 
7 N.W. (2d) 848 (1943). 
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Jensen as were included in the joint will and made provisions for 
Eliza Palmer, the Jenners, and Arnold Larsen. In January, 1941, 
she made a will in which she incorporated substantially the same pro- 
visions, except that she gave Dr. Patterson “all the indebtedness he 
may owe me at the time of my death.” This was the will admitted to 
probate by the county court and was the will propounded by Will 
Jensen. It is significant that all of the wills mentioned so far indi- 
cate a predominant testamentary plan to benefit Lorraine, Will and 
Pearl Jensen, and the Jenners. In January, 1942, testatrix executed 
the contested will which cut off all provisions for Lorraine, Will and 
Pearl Jensen, Eliza Palmer, Matilda, Herbert, and Mildred Jenner, 
and which devised all the rest and residue of her estate, both real 
and personal, to Dr. Patterson. By declaring the admission of the 
contested will to probate, Dr. Patterson realized a bequest in excess 
of $50,000. 

Will Jensen came into the home of the Faulks at the age of 11. 
He was an orphan. He lived with George and Mary Faulks until he 
was married in 1919. He was never adopted by George and Mary 
Faulks. Mary Faulks considered him as a son, and until January, 
1942, the relationship between testatrix and Will Jensen was char- 
acterized by devotion and friendliness. For 39 years Mary Faulks 
had treated Will Jensen as a son, and during that time Will Jensen 
fulfilled the obligations of a faithful son to his foster parents, Mary 
and George Faulks. He was entrusted with much of their business 
affairs. 

Dr. Patterson became attending physician to Mary Faulks in the 
spring of 1940. Prompted by the complaint of Dr. Patterson in Jan- 
uary, 1942, while the testatrix was confined to the doctor’s hospital, 
that Will Jensen hardly spoke to the doctor, testatrix told Will that 
he should be nice to the doctor. Will replied that all the doctor wanted 
was Mary Faulks’ money.’ Testatrix subsequently ordered the Jen- 
sens out of the hospital and two days later executed the contested will 
in favor of Dr. Patterson. At the time of the execution of the con- 
tested will, Mary was 78 years of age, suffering from a progressive 





* Will Jensen had observed that on four occasions the doctor had obtained 
money from testatrix, large sums of money, and that the doctor did not repay 
any part of the $13,300 to $14,700 so obtained; he had noticed that the doctor 
had testatrix satisfy the mortgage given her by the doctor without the latter 
making any payment in satisfaction; he had noticed that despite the doctor’s 
complaints of financial distress, the latter could invest th the purchase of an air- 
plane, and then three weeks later obtain $2500 from testatrix to pay the balance 
of the purchase price; Jensen knew that on a trip which testatrix made to Yellow- 
stone Park with the doctor, his wife, and child, the testatrix had paid all the 
expenses. 
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heart ailment, and dependent upon the doctor for her physical com- 
fort while confined there. 

The attentions of the doctor to the testatrix were looked upon by 
the majority of the supreme court as emanating from a spirit of kind- 
ness and affection. The general holdings with respect to influence 
gained by acts of kindness and affection are illustrated by the fol- 
lowing comments. Acts of kindness and affection which operate to 
secure or retain the good will of the testator and induce the latter 
to make the party a beneficiary do not constitute undue influence, 
unless such acts are carried out with the design of making the testator 
subservient to the influence and thus deprive the testator of his free 
will and free agency.* “Influence gained by kindness and affection 
will not be regarded as undue if no imposition or fraud be practiced, 
even though it induce the testator to make an unequal and unjust 
disposition of his property in favor of those who have contributed 
to his comfort and administered to his wants, if such disposition is 
voluntarily made.”® 

There is a qualification, therefore, to the rule that influence gained 
by acts of kindness and affection is not undue influence, namely, that 
such acts must not be characterized by fraud or imposition. This 
qualification makes the intent or motive of the actor of great impor- 
tance in determining whether the actor is guilty of undue influence. 
Justice Marshall in Ball v. Boston,” speaking of the general charac- 
teristics of undue influence, states that “the actor is treated as a 
wrongdoer—one bent upon a reprehensible purpose; the other 
as his unwilling or unsuspecting, in any event under the circum- 
stances, powerless victim of the purpose effected by that ‘subtle 
species of fraud’, where helplessness to resist direct or indirect sug- 
gestion is produced by ‘insidious approaches, seductive artifices, or 
other species of circumvention’.” It is submitted that where the actor, 
through his acts of kindness towards testatrix, attains a dominant 
position in their relationship to the extent that criticisms of the 
“known objects”™ of testatrix’ bounty by the actor arouse resent- 
ment against the known objects, he may be guilty of undue influence. 





*68 C.J. 750; I Pack on Wits (Life Ed.) 374, $187. 

* Mackall v. Mackall, 135 U.S. 167, 172, 10 Sup. Ct. 705, 707, 34 L.Ed. 84 
(1890), italics supplied; see also 68 C.J. 750, “the influence arising from love or 
affection or desire to gratify one beloved, which does not seek to control the will 
of testator, is not undue influence.” 

* 153 Wis. 27, 141 N.W. 8, 12 (1913). 

™ Here “known objects” is selected by the writer to designate those persons 
whom the common testamentary plan of successive wills of testatrix indicate as 
objects of her bounty; actually an object of testator’s bounty is not “ a 
until the probate of a valid will. 
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If one solicits through acts of kindness testamentary reward, this 
alone does not indicate undue influence ;}* however, if the actor not 
only employs acts of kindness to procure the favor of testatrix but 
through these acts attains a dominant position over testatrix and 
active opposition to the known objects of testatrix’ bounty sufficient 
reasonably to induce action on the part of the testatrix against them, 
this may constitute the “seductive artifice, insidious approach, or 
other species of circumvention” comprising undue influence. The 
influence which causes the estrangement of the relations between 
testatrix and known objects of testatrix’ bounty or the natural ob- 
jects of that bounty, because of the dominant position of the one 
exerting the influence, may be undue where the party exercising the 
influence as a reasonable person was bound to know that the result 
produced would be unreasonable and unjust.4* If the actor goes 
beyond ‘acts of kindness and permissible solicitation which do not 
destroy the free agency of the testator to the extent of also relying 
upon coercion through the criticism of “known” or natural objects 
of testator’s bounty, which ultimately in the particular case leads to 
strained relations between testator and known objects or natural ob- 
jects of his bounty, the actor may be guilty of undue influence. If 
the acts of kindness done by the actor establish him in a dominant 
position over testatrix so that the suggestions of the actor are very 
likely to impose the actor’s beliefs and urgings upon testatrix, the 
free agency of the testatrix may be destroyed by the coercion that 
such suggestions actually evince." | 
‘;Consideration should be given to motive—the question whether 
oné performing acts of kindness actually for the purpose of procuring 
testamentary reward, rather than primarily for testator’s welfare, is 
not guilty of fraud if testator makes a will believing that the actor 
was prompted by love and affection in doing the acts of kindness. 
It would seem that the misrepresentation of the state of mind of the 
actor which induced the making of the will in his favor would 
vitiate. a will obtained through deception employed by the actor in 
his dealings with testator. In such a case it would not be the acts of 
kindness which would invalidate the will but the motive of the actor 
in performing the acts of kitidness, provided that the actor communi- 
cated to testator that the reason for performance of the kind deeds 





"I Pace on Writs (Life Ed.) 378, §187; 68 C.J. 750. In re Carroll’s Will, 50 
Wis. 437, 7 N.W. 434 (1880); In re Jackman’s Will, 26 Wis. 104, (1870) } Arm- 
strong v. Armstrong, 63 Wis. ‘162, 23 N.W. 407 (1885). , 

4 In re Jackman’s Will, 26 Wis. 104, 114 (1870); Bail v. Boston, 153 Wis. 27, 
141 N.W. 8, 13 (1913) ; I Reprretp on Wats 527. 

“T Pack on Wuis (Life Ed.), $188; 68 C.J. 749, $438. 
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was the existence of love and affection for the testator. Reliance by 
the testatrix upon such representations, if false and intended to de- 
ceive, may constitute fraud in the inducement and thereby invalidate 
the will.1® 

Undue influence in Wisconsin is regarded as a species of fraud. 
Fraud and undue influence are said to be similar in one respect— 
someone has been imposed upon—and their dissimilarities deter- 
mined by the means employed.’* Fraud is accomplished by decep- 
tion; undue influence is the result of unfair pressure or persuasion. 
It has been suggested that the essence of the idea of undue influence 
is that a confidential relationship és violated by the dominant party’s 
taking advantage of the subservient party.'* The statement has been 
made that it is difficult to have evidence of overt acts such as one 
could point to and declare “there is an act of undue influence.”!* 
Realizing the truth of this assertion, courts have held that the proof 
of undue influence is not limited to direct evidence but may be estab- 
lished by circumstantial evidence which is “definite, certain, and con- 
vincing.”?® Justice Marshall in Ball v. Boston” states that the essen- 
tial circumstances for the establishment of undue influence in Wis- 
consin, where there is no direct evidence, consists of the four requi- 
sites previously listed. By the very declaration of the four factors 
necessary to establish undue influence by circumstantial evidence, the 
supreme court recognized that it would be necessary to classify cir- 
cumstantial evidence, 

The supreme court decision in Wil of Faulks does not overrule 
Will of Nachtsheim,* Will of Stanley,?* and others* in their hold- 
ings that only three of the requirements need be confirmed by clear, 
convincing, and satisfactory evidence, and the fourth by slight addi- 
tional evidence to create a case of undue influence. In Will of Faulks 
the majority opinion finds only the existence of one of the requisites 
of undue influence established by the necessary evidence, that oppor- 
tunity to exercise such influence was sufficiently proved. If the ma- 





%*T Pace on Writs (Life Ed.), $179. See Bartell v. State, 106 Wis. 342, 
82 N.W. 142 (1900), where concealment of motive vitiated consent. 

* Green, “Fraud, Undue Influence, and Incompetency”, 43 Cor. L. R. 176 at 
page 180 (1943). 

™ Ibid. at p. 186. See Restatement or Contracts, §497 (1932). 

* White v. Starr, 47 N.J.Eq. 244, 261, 20 Atl. 875, 881 (1890); Jn re Raynolds 
Estate, 132 N.J. Eq. 141, 27 Atl.(2d) 226 (1942). 

*” Will of Jackman, 26 Wis. 104, (1870); Duncan v. Metcalf, 154 Wis. 39, 141 
N.W. 1002 (1913); White v. Starr, 47 N.J. Eq. 244, 20 Atl. 875 (1890). 

* 153 Wis. 27, 141 N.W. 8, 13 (1913) 

™ 166 Wis. 556, 164 N.W. 997 (1917-18). 

226 Wis. 354, 276 N.W. 353 (1937). 

™See footnote 3. 
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jority of the supreme court had found three of the requirements 
proved by the necessary evidence, it is reasonable to believe that 
slight additional evidence of the fourth would have led to a decision 
of a case of undue influence. Since it was conceded by the majority 
opinion that opportunity to exercise undue influence was exhibited in 
the instant case, there remains for consideration whether two other 
elements were established by clear, convincing, and satisfactory evi- 
dence, and the other element by slight evidence. 

The existence of undue influence in a particular case is to be 
determined by ascertaining what effect the influence exerted by a 
particular person at a certain time and place, considering the physical 
and mental condition of the testator and all surrounding circum- 
stances, had in producing the will executed by that testator. Some 
of the facts asserted may not of themselves constitute acts of undue 
influence but, when considered with other evidence, may of them- 
selves be construed as evidence of undue influence. The classification 
of certain facts under one of the factors does not restrict its effect 
to that particular category. 

A Person UNQUESTIONABLY SUBJECT TO UNDUE INFLUENCE. 
Dr. Patterson became the attending physician to testatrix in the 
spring of 1940. In 1939 or 1940 he discovered that the testatrix was 
a person of considerable means. Either in 1939 or 1940 he learned 
that testatrix had no direct descendants. Within less than one and 
one-half years he was able on four occasions to obtain a total of 
$13,300 to $14,700 from testatrix. In May, 1940, within less than 
three months after the doctor became testatrix’ physician, he obtained 
$1100 from Mary Faulks to pay the cost of an airplane hangar which 
the doctor had just built. This transaction was not evidenced by a 
writing, but Dr. Patterson said he orally agreed to provide testatrix 
with medical care for the rest of her life, the agreement being made 
after the money was obtained from Mary Faulks. In the fall of 1940 
he obtained $8600 to pay off a mortgage of $2600 on one home, and 
to pay $6000 on the purchase price of another home. It is significant 
to note two things in particular about this last transaction: (1) the 
doctor obtained this money by employing the complaint that he was 
not skilled in real estate dealings, was going to lose his home because 
he couldn’t pay the mortgage, and that many people did not pay their 
bills; (2) although the doctor gave testatrix a mortgage of $4000 to 
secure the $8600 obtained, the doctor subsequently took her to the 

* Knox v. Knox, 95 Ala. 495, 11 So. 125 (1942); Drum v. Capps, 240 Ill. 524. 


542, 88 N.E. 1020, 1025 (1909); I Pace on Wits (Life Ed.), §185; 2 Page on 
Wills (Life Ed.), $866. 














+40 WISCONSIN LAW REVIEW (Vol. 1945 


Register of Deeds office, where she satisfied the mortgage, no money 
being paid by the doctor to the testatrix. Another $2500 was given 
to Dr. Patterson in the fall of 1941. In May, 1941, the doctor ob- 
tained $2500 to pay the balance on an airplane which he had pur- 
chased three weeks before. 

The evidence indicated that when the doctor obtained the sums of 
money from Mrs. Faulks each transaction was construed as a debt. 
lt was after the doctor had obtained either $13,300 or $14,700 from 
Mary Faulks that the doctor got testatrix to satisfy the mortgage of 
$4000 and to forgive the obligation to repay the money used for the 
payment of the purchase price of the airplane. In view of the fact 
that the doctor did not seek to repay any of this aggregate debt of 
$13,300 or $14,700, the solicitations of the doctor in incurring this 
debt appear to be unconscionable exploitations of testatrix. It has 
been suggested that evidence showing that a person is constantly and 
shamelessly imposed upon dictates that he is not integrated with his 
social environment—and is therefore not normal.*5 It is not meant 
to be inferred by this last statement that submission to flagrant im- 
positions indicates lack of testamentary capacity, since the cases gen- 
erally hold that a person with mental deficiencies may still possess 
testamentary capacity.”6 

After 39 years of extending parental love and devotion to Will 
Jensen and during that time entrusting much of her business affairs 
to Will, the doctor’s complaint that the Jensens were not sociable 
towards him led to the breach between testatrix and the Jensens. 
For 39 years Mary had close family relations with Will Jensen and 
considered him as a son. Within the period that the doctor was 
attending testatrix as her physician, the evidence discloses that the 
Jensens probably obtained less than $2000 from testatrix, whereas 
during that time the doctor obtained almost $15,000. Yet the doctor 
complained to testatrix, when she made a gift of $1000 to Will for 
the purchase of a new car, that “the Jensens were afraid that you 
would turn your toes up before they got it (the money).” It was 
after this remark had been made that the testatrix adopted the opinion 
expressed in that statement. The state of mind of the doctor was 
imposed upon the testatrix. The ability of the doctor to influence 
testatrix by the power of suggestion is manifest in the fact that 39 





* Green, “Fraud, Undue Influence, and Incompetency,” 43 Cor. L.R. 176, 


at page 186. 
* In re Russell’s Estate, 189 Cal. 759, 210 P. 249 (1922); White v. Starr, 47 


N.J. Eq. 244, 258, 20 Atl. 875 (1890) ; I Pack on Writs (Life Ed. ), $128; 68 C.J. 
432, $29. 
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years of mutual love and devotion of testatrix towards Will Jensen 
was overcome by the suggestion of Dr. Patterson, which suggestion 
was made less than two years after he became her physician. Further- 
more, the fact that after Dr. Patterson’s suggestion implying that the 
Jensens were only interested in testatrix’ money, the Jensens were 
the ones who appeared to be after her money, and not the doctor, 
whereas the sum solicited by the doctor greatly exceeded that given 
to the Jensens, would indicate that testatrix’ ability to make logical 
conclusions was forestalled by the implicit faith which she placed in 
the doctor’s advice and suggestions. The gross disparity between the 
amount obtained by Will Jensen and that obtained by Dr. Patterson 
during the period that Dr. Patterson was attending physician to 
testatrix is apparent ; yet Dr. Patterson was able to induce the belief 
in testatrix that the Jensens were the ones who had predatory designs 
on her money. 

Testatrix was friendly to the solicitations of Dr. Patterson, so 
much so that she parted with a very substantial amount of money to 
him. Because of the suggestion by the doctor that the Jensens were 
not treating him courteously, the testatrix sought to change the state 
of mind of Will Jensen towards the doctor. The doctor was able to 
instill in the mind of testatrix the belief that the Jensens were only 
interested in her money, despite the acts of kindness of the Jensens 
towards testatrix which exceeded in time and quantity those rendered 
by the doctor. The testatrix had given the doctor a total between 
$13,300 and $14,700 and the nature of the transactions between the 
parties indicated that repayment was contemplated; as the relation- 
ship between testatrix and the doctor continued, the latter was for- 
given the obligation to repay ; evidence was introduced showing that 
the doctor complained of probable inability to repay the $2500 ob- 
tained for the purchase of an airplane which complaint exacted from 
testatrix the decision that the doctor need not repay the money. 

A Dtsposirion To INFLUENCE UNDULY FOR THE PURPOSE OF 
PRocuURING AN ImpROPER Favor. The doctor obtained $1100 from 
testatrix within three months after he became her physician and with 
this money purchased an airplane hangar. He complained to testatrix 
in the autumn of 1940 that he thought he would have to let his home 
go because he could not afford to pay the $2600 mortgage, that he 
paid too much for it, and that he did not know much about real 
estate. He obtained not only the $2600 to pay off the mortgage but 
along with that amount another $6000, with which he purchased an- 
ether home. He gave testatrix a mortgage of $4000 to secure repay- 
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ment of this $8600, but he later took testatrix from her home to 
satisfy the mortgage at the Register of Deeds office without making 
any payment to her. It is significant that although the doctor thought 
himself incapable of paying the $2600 mortgage on the house in 
which he was living, after obtaining the money from Mary Faulks 
the doctor paid $6000 on the purchase price of another home, the 
purchase price being $7800. At the time that he complained to tes- 
tatrix of impending loss of his first home because of inability to pay 
off the incumbrance, the doctor was manifesting impliedly that his 
economic status, present and future, was incapable of assuming the 
burden of paying $2600; yet, after obtaining the $8600 from testa- 
trix, which was a creditor-debtor transaction originally, he could 
invest in another home with a deficit of $1800 to meet on that pur- 
chase. Is it reasonable to presume that the doctor honestly intended 
io repay the $8600 which he obtained from testatrix, when his own 
mental attitude when obtaining the money was inconsistent with 
repayment? It is logical to conclude that a person who expresses 
inability to pay a $2600 debt cannot honestly feel capable of paying 
an $8600 debt. 

It is also suggestive that shortly before obtaining the large sum 
for real estate purposes, the doctor invested in the purchase of an 
airplane hangar, and one year later acquired $2500 from Mary Faulks 
for the purchase of an airplane. These were debt transactions. Here 
again is an illustration of the doctor, who was and had been pleading 
precarious financial circumstances to testatrix, investing in luxuries 
which a person in truly financial distress, and accumulating further 
obligations, would not reasonably purchase if the payment of his 
obligations was honestly intended. Up to this time the doctor did not 
repay any fractional part of the $8600 and $2500 that he had ob- 
tained and it was after he had got the airplane that he secured satis- 
faction of the mortgage and also a discharge from the obligation of 
repaying the $2500. At the time that the $8600 and $2500 were 
obtained, the fact that repayment was intended would indicate that 
the parties construed the transactions in the nature of a debt. The 
fact that at the time the doctor obtained the $8600 he knew of his 
inability to repay it, and that no satisfaction in whole or in part was 
made by the doctor thereafter, would indicate that he was bent on 
exploitation of testatrix when he later got the $2500 for the purchase 
of a luxury. 

The proponent, Dr. Patterson, testified that he knew that the 
testatrix thought very well of the Jensens. He testified that he dis- 
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covered shortly after becoming the attending physician of Mrs. 
Faulks that the latter was very fond of the Jensens, that she referred 
to Wiil Jensen as her son and often spoke of Lorraine Jensen as her 
granddaughter. One of the predominant characteristics of testatrix 
was that she did not like ‘“‘to be crossed.” Dr. Patterson knew of this 
characteristic. The existence of this trait is important when consider- 
ing other activities of the doctor on the question of undue influence. 
Dr. Patterson mentioned to Mary, while she was confined in his 
hospital in January, 1942, that Will and Pearl Jensen hardly spoke 
to him. When Will and Pearl appeared at the hospital immediately 
following this remark, testatrix advised the Jensens that they had to 
be nice to the doctor. Will replied that all the doctor was after was 
Mary’s money. A few days later, when Will visited her at the hos- 
pital, she again mentioned the doctor and how sorry she was that 
Will felt contrary regarding him. Will said that he could not feel 
differently about someone who would take money from an old lady 
that way. Mary ordered Will out of the hospital and on the following 
day made the contested will which provided the large residual be- 
quest for Dr. Patterson. The evidence disclosed that Dr. Patterson 
was not present when the contested will was executed by testatrix, 
but it has been held that undue influence may be operative at a time 
when the one who exerted the influence is not present and exerting 
that influence when the will is prepared.?” 

Because of the dominant position which the doctor had gained 
over testatrix as indicated by the sums which he obtained from her 
and by the persuasive effect which the power of suggestion on the 
part of the doctor had upon testatrix, criticism of the Jensens con- 
stituted undue influence. The exploitation of Mary Faulks by the 
doctor, as exhibited by the flagrant imposition upon her, in conjunc- 
tion with his active opposition to the Jensens, who were the only 
serious contenders for testatrix’ affections, seem to portray what 
Justice Marshall referred to as “seductive artifice, insidious ap- 
proach, or other species of circumstances” comprising undue influ- 
ence. The doctor could reasonably expect that admonition by the 
testatrix to the Jensens about their treatment of the doctor would not 
serve to improve the relations of the doctor and the Jensens if they 
were cool ; the remark telling of the unsociable attitude of the Jensens 
towards the doctor could have only one function, to antagonize the 
testatrix or induce action on her part. The doctor could well realize 

"Estate of Weaver, 191 Wis. 431, 435, 211 N.W. 130 (1926); In ve Raynold’s 
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that any opposition of the Jensens towards the testatrix’ feelings 
regarding the doctor would very possibly strain the relations between 
testatrix and the Jensens. 

Evidence which of itself does not constitute undue influence but 
when considered with other evidence is competent was also intro- 
duced. The contested will of January, 1942, was drawn by a lawyer 
whom testatrix had never engaged before; all of her previous wills 
had been drawn by the lawyer in her community to whom she en- 
trusted her legal work.?° The will of 1941 was destroyed by physical 
act of Dr. Patterson in the basement of his hospital and out of the 
presence of the testatrix. The contested will of 1942 was then placed 
in the possession of the doctor. 

A Resutt CLEARLY APPEARING TO BE THE EFFECT OF THE SuP- 
POSED INFLUENCE. The contested will cut off all provisions for Lor- 
raine Jensen, Will and Pearl Jensen, Eliza Palmer, Bert and Tillie 
Jenner. There was no evidence to indicate why Lorraine, Eliza 
Palmer, and the Jenners were cut off by this will. The will of Janu- 
ary, 1942, illustrated a complete change in testamentary plan. By this 
will Dr. Patterson realized a bequest in excess of $50,000. It has 
been stated that previous preferences and plans are important in con- 
sidering whether testator has understandingly, and of his own free 
will, changed his settled views.” If an earlier will is a natural one, 
according to the circumstances attendant upon its execution, the exe- 
cution of a later will of a character directly contrary is material.® 
Some cases have said that one who seeks to establish a will affected by 
irregularity must prove more than its execution and must prove that 
it was the product of the free voluntary act of testatrix and dispel 
the mystery that sutrounds it.* Eliza Palmer was the crippled sister 
of testatrix’ husband, and ‘in the joint will of 1934 testatrix had 
agreed to make provision for Eliza Palmer. Every will executed by 
testatrix until that of January, 1942, made provision for her. The 
Jenners had ministered to George and Mary Faulks in their illnesses 





*See Watts v. Newport, 149 Fla. 181, 190, 6 So. (2d) 829, 832 (1941), where 
testatrix’ regular attorney not called in to execute the contested will, and the 
attorney who drafted contested will had never been engaged by testatrix prior 
thereto, considered as evidence of undue influence. 

*” In re Selleck’s Will, 125 Ia. 678, 101 N.W. 453 (1904); In re Young’s Estate, 
33 Utah 382, 94 Pac. 731, 736, 126 A.S.R. 843, 14 Ann. Cas. 596, 17 L.R.A. (NS.) 
108 (1908). 

” Watts v. Newport, 149 Fla. 181, 6 So. (2d) 829 (1941); In re Selleck’s Will, 
125 Ia. 678, 101 N.W. 453 (1904); Im re Young’s Estate, 33 Utah 382, 94 P. 731 
(1908) i, Scuouter on Wiis, §242; 1 Unpernmtt on Waits, $134; 28 R.C.L. §97, 

"™ Kelley v. Gottschalk, 143 Fla. 371, 196 So. 844 (1940); Watts v. Newport, 
149 Fla. 181, 6 So. (2d) 829 (1941). 
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and provisions were made for them in the joint will and in every 
subsequent will made by Mary Faulks until the contested will of 
January, 1942. Every will of testatrix included a very substantial 
provision for Lorraine Jensen until the will of 1942 was executed. 

By the will of 1941, in which testatrix gave Dr. Patterson all the 
indebtedness which he might owe her at the time of her death, the 
doctor would probably not have received anything. There was no 
note or promise to pay in existence and the money which testatrix 
had given the doctor was either a completed gift and not recoverable 
by the executor, or else recoverable by the executor in an action for 
fraud. 

Public policy requires that confidential relationship should be sub- 
jected to the closest scrutiny when out of it emerges a will which 
establishes a party thereto as a beneficiary ; especially should this be 
true when the relationship is that of physician-patient, where the 
question is whether the physician was made a beneficiary because of 
acts of kindness performed, or whether he was made a beneficiary 
because he acquired a dominant position over testator through acts 
of kindness performed and then actively opposed those whom long, 
close relationships, and the common testamentary plan of prior wills, 
established as anticipated objects of testator’s bounty. For the courts 
to hold that one becoming a beneficiary under the last mentioned 
circumstance is not guilty of undue influence or at least under a pre- 
sumption of undue influence would place the medical profession in a 
particularly opportune position for exploitation of the aged, sick, and 
infirm. Prime among the duties of those in the medical profession is 
the rendering of services to alleviate the discomfort of their patients— 
in fact, this can be said to be the reason for the existence of the pro- 
fession. The very nature of the services which doctors perform takes 
on the character of acts of kindness whether intended to be or not. 
If the members of the profession become beneficiaries under their 
patients’ wills as a result of acts of kindness performed, without any 
indication of coercion, imposition, or fraud, the influence obtained 
by the acts of kindness is not undue. Of necessity in determining 
whether undue influence existed in the execution of a will is consid- 
eration of the presence or absence of fraud, imposition, or coercion 
in the conduct of the beneficiary towards testator. 

The evidence in the case of In Re Faulks Will seems to justify the 
conclusion that Dr. Patterson concealed the motive back of his kind- 
ness (fraud) and was disposed to influence unduly for the purpose 
of procuring an improper favor, that he had opportunity to exercise 
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it, that testatrix was susceptible to influence by the doctor so that the 
latter’s will could be imposed upon her, and that the result indicated 
undue influence. Therefore, the judgment of the county court should 
have been affirmed. 

Moreover, one has a feeling that the fact of a confidential relation- 
ship should have tended to bring about an affirmance. But, so far as 
this is based upon probability, i.e., is used as circumstantial evidence, 
it is utilized under the “opportunity” factor. And so far as it is 
based upon a policy of requiring one in that position to clear himself 
of the suspicion that he availed himself of the opportunity, it could 
be given effect only as a presumption, or by placing or loading the 
burden of persuasion on the proponent. The court declined to do 
either. If it had recognized a presumption, it would not have affected 
the result under the orthodox rule followed in Wisconsin, for the 
presumption would have been rebutted and out of the case unless 
the appellate court should have found that there was not sufficient 
evidence to sustain a finding of lack of undue influence. It is clear 
that the supreme court would have held that there was sufficient evi- 
dence and the recognition of a presumption would not have helped 
the contestants. 

The policy of scrutinizing carefully those cases of wills where 
testator leaves his property to a stranger instead of his heirs is prob- 
ably countered by another policy of discouraging expectancies on the 
part of children and heirs of testator,’ or by those who might be 
called the anticipated objects of testator’s bounty. This appeared to 
be one of the conclusions reached by the majority opinion in the Wil 


of Faulks. 
Witiiam L. McCusker 





* In re Goist’s Estate, ...... Neb. ...... , 18 N.W. (2d) 513 (1945). 

















HONORS FOR 1945 


OrDER OF THE Coir: The following were elected members of 
Coif: William E. Chritton, Harold M. Knowlton, Ruth Whiffen 
La Fave, Leo W. Leary. Philip Gregory Marshall was elected an 
honorary member. 


Honors: The Salmon W. Dalberg Scholarship prize was award- 
ed to William E. Chritton. Leo W. Leary was graduated with senior 
high honors; William E. Chritton and Ruth Whiffen La Fave with 
senior honors. 


Law ScuHoot ScHovarsHips: Scholarships from the Knapp fund 
were awarded to Bernard Bertrand, Mordella Dahl, Leonard Haines, 
Donald Krueger, Emanuel Lozoff, John Menn, Roland Wendorff. 
A scholarship from the William J. Hagenah fund and from an 
anonymous fund was awarded to Eugene N. Hanson. 


Law Review: For 1946, Eugene N. Hanson is Editor-in-Chief ; 
Donald W. Krueger and Roland Wendorff are executive editors. 
Marion R. Blum is the secretary. 


GRADUATE SCHOLARSHIPS: Leo W. Leary has been awarded the 
Cook Fund Research Scholarship for the school year of 1945 to 
1946, at the University of Michigan Law School. 


ENROLLMENT 

Autumn 1940 1941 1942 1943 1944 1945 
First Year 124 104 42 23 49 62 
Second Year 125 76 20 13 17 27 
Third Year 135 104 42 12 23 24 
Fourth Year 3 

Total 387 284 104 

Summer 112 87 82 
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ERRATA 


line 23—“the” should read “‘that’’. 
line 29—“the’’ should be inserted at the end of this line. 
line 24—“preclude” should read “produce”. 


—misplaced line of text in the footnote should be 
line 26 of the text. 


footnote 22—a line should be inserted (to indicate a frac- 
tion) between lines 2 and 3. 


footnote 24a—the second “and’’ should be deleted. 
line 6—“CFF” should read “CPFF”. 


line 15—“in the present law of evidence” belongs cn line 
26. 


line 27—belongs above line 15. 
line 2—belongs in footnote 18. 


—last line of footnote 6 belongs below line 2. 
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